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SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
)

Plaintiffs, )

)

V. )

)

DAVID LANGE and KAREN LANGE, )
husband and wifs, and the marital community )
comprised thereof, )
3
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)

)

THE COE FAMILY TRUST and Trustee )
Michael Coe, )
)

Interveners, )

)
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)
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Respondents. )
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)
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CHRISTOPHER QUEST and SUZANNE
GUEST, husband and wife,

Third-Party Plaintiffs,
v,

MICHAEL COE and CARQL COE,
individually and as husband and wife and the
marital community thereof, and CARQL ANN
WHITE and JOHN L. WHITE, individually
and as wife and husband and the marital
community thereof,

R N L I

Third-Party Defendants.

Christopher Guest and Suzanne Guest {the “Guests”) are CR 59 “Final Judgment”
aggrieved parties.

The Guests previously challenged and briefed and preserved the Lamges’ lack of
standing in this action renewed here by incorporation including, but not limitad to, in the Guests’
December 2012 Lange Counterclaim Answer, affirmative defenses and prayey for relief, in the
Guests® proposed Second Amended Complaint, in the Guests” March/April/May 2013 motion for
summary judgment filings and motion hearing srguments which the Guests also renew here oy
incorporation, and also in the Guests’ September 17, 2014 Opposition and Objection to the entry
of any “Final Judgment” in the Langes’ [avor.

FHere, the Guests move pursuant to CR 59 and also pursuant to the full indeminity contract

that the Langes adopted and assumed at wial for reconsideration, amendment, alteration,

GUEST CR 59 MOTION FOR RECONSIDERATION -2
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modification and to vacate any and all prior orders, decisions, verdicts and/or judgments in this
action in the Langes’ favor.

The Guests are filing a separate “Trust’ CR 59 Motion. Both motions will be noted for
hearing on the same day.

The Guests’ Lot 5 title is not subject to any Tange or Lot 4 owner deck or patio easement
on any part of Lot 5, that no Lange or Lot 4 owner deck easement was conveyed to the Langes
by deed at any time as required by law if any Lange deck easement on Lot 5 could exist, and that
the governing Association and Spinnaker Ridge Development documents inciuding the 1985
Association Articles of Incorporation and the January 31, 1986 recorded Spinnaker Ridge
Development final plat prohibited the grant of any SR Lot deck or other easerent on, OVET,
under and/or “upon” any other SR Lot including prohibiting any Lot 4 dack or other easement on
Lot 5 as admitted by the Langes at trial and as evidenced by the admitted Guest v. Lange trial
exhibits.

Also, the 1987 ESM recorded purported Lange and/or Lat 4 owner ‘patio or deck
casement’ did not comply with Washington canveyance of real property or an interest in real
property, deed, final plat, and/or acknowledgment laws and statutes, of the Gig Harbor
Municipal Code in effect in 1985 — 1987, Ordinance 91.

In addition, the Guests’ Lot 5 RCW 7.28.070 title proved at trial cannot be altered or
modified by the Court, by the Langes of by any other person, entity or individual.

Further, the Guests have an absolute right and entitlement under Washington's well-
established traditional “property rule” favoring a titled landowner over any encroacher to 2
mandatory Guest perranent removal and ejectment injunction permaneqtly removing the Lange

GUIEST CR 59 MOTION FOR RECONSIDERATION - 3
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deck and all Lange personal property from Lot 5 and ejecting the Langes from Lot 5 under the
Washington Supreme Cowt’s 1968-1969 drnold and 2010 Proctor v. Huntington opinions as
more fully outlined and addressed below.

Moreover, the Court erronecusly instructed the jury that the Langes had a right to rebuild
a Lange deck on Lot 5 and to use said deck “as a matter of law” under the 1987 ESM recorded

H@aimmomdecawnmfmﬂwMUqﬁmWQAMWmmwumhd@mwmgmd@mwmﬂ
the Cuests’ substantial eroperty, contract, statutory and coustitutional rights including the
Guests’ constitutional contract rights.

At trial, the Langes abandoned any SR Declaration and/or CC&Rs as any basis for any
Lange deck on Lot 5 and any Lange refiance of any SR Declaration or CC&R, which including
the Langes’ abandonment of any reliance on any SR CC&R “deck .encroachment easement.”
The Langes admitted at irial and notified the jury, the court and the Guests by doing so that any
SR ‘deck encroachment sasements’ CC&Rs had ‘nothing to do’ with the Lange deck on Lot 5.
Instead, the Langes fatally stipulated, admitted and notified the jury, the court and the Guests at
trial that the Langes were relying entirely, completely and solely on the 1987 ESM recorded
‘patio or deck easement’ for any Lange deck to be on any part of Lot 5 or for the Langes to be on
any part of Lot 3.

Further, the Langes adopted, admitted and assumed the 1987 recorded ESM indemnity
cmmm“M%mﬁw&mmﬂmmGmmmﬂﬁm&meMMmmm&wmmmmMmi
the Langes from making any claims of filing against actions or suits against the Guests and
required that the Langes provide the Guests with full indemnity, paymen, reimbursement and/or
compensation for and/or against any claims, suits, damages, losses, harm, costs, fees and/or

GUEST CR 39 MOTION FOR RECONSIDERATION -4
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expenses with limit or limitation, without any limiting time period, and without exemption or
exclusion arising out of and/or related to the use and/or utilization of the 1987 ESM recorded
‘patio or deck casement’ document or any 1ot 4 owner or Lange deck or patio on Lot 5 ot use of
any such deck or patio.

To the extent necessary, the Guests also request a new trial pursuant to CR 39 due to
material prejudicial errors at the July 2014 Guest v. Lange trial including, but not limited to, the
court's failure to give the Guests” WPI pro oposed “breach of the duty of good faith and fair

ealing instruction” to the jury and the court’s objected to Jury Instruction that the Langes had a
“right” to rebuild a Lange deck on Lot 5 and to use said deck under the 1987 recorded ESM
‘patio or deck easernent’ “as a matter ot flaw”.

The Guests request that the Cowrt vacale all orders and/or judgments in the Langes’
favor. Further, the Gussts request that the Cowt issue a mandatory Guest and Lot 5 permanent
removal and ejectment injunction against the Langes and/or any Lot 4 owner permanently
removing any Lange deci and personal praperty from Lot 5 and permanently ejecting the Langes
from Lot 5.

The Guests alsc request an order from this Court directing the Langes to fully indelmlify
the Guests for all past, present and/or fuiure damage, loss, harm, cost, expense and/or fees
incurred and/or sustained - or to be incurred or st istained - by the Guests as the result of, related
lo and/or arising out of any claims, lawsuits, actions, damages, losses, harm, ¢osts, expenses
and/or fees related in any way to the use and/or utilization by any person, entity or individual of

the 1987 ESM recorded *patic or deck easement’ document, any Lot 4 owner or Lange deck or

GUEST CR 59 MOTION FOR RECONSIDE RATION -3
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patic on any part of Lot 5 or any use of any Lange or Lot 4 owner deck or patio on Lot 5 at any
time.
1L SUMMARY OF ARGUMENT

Washington’s well-established “property rule” favoring titled landowners against
encroachers requires that an encroacher on the land of another — here the Lan'ges - prove by clear
and convincing evidence that they have met and satisf fied five (5) test factors before a
Washington court may substitute a “liability rule” permitting a court to balance equities for the
traditional Washington absolute “property rule” that ejects an encroacher and removes an
encroaching structure on the titled owner’s request by mandatory injunction.

Tn Washington, a titled landowner has an absolute right and cntitlement to remove an
encroacher and an encroaching structure from that landowner’s property if an encroacher cannot
meet and satisfy each of the five factors by clear and convincing evidence. Proctor v.
Washington, 169 Wash, 2d 491. 238 P.3d 1117 (2010) and drnold v. Melani, 75 Wash. 2d 143,
437 P.2d 908, 449 P.24 800, 450 P.2d 815 (1968-69)‘.

If an encroacher, here the Langes, does not and/or cannot meet and satisfy all five test
factors, the court’s equitable jurisdiction cannot be reached and the court has no discretion to
refuse to issue a requested mandatory removal and ejectment injunetion.

As recently as September 19, 2014, the Couit excused the Langes’ admitted
encroachment on the Guests’ Lot 5 property at the Lange “Final Judgment™ presentment hearing
stating that the jury heard at trial that the SR CC&Rs — that the Langes abandoned and
disavowed at trial and the Guests challenged as invelid permitted the lLange encroachment,

Although the CC&Rs did not permit the encroachment and the Langes abandoned the CC&R

' These opinions are stare decisis for this Court and for ths Langes.
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alleged ‘encroachment easement’ which would not apply in this instance in any event, the fact
remains that the Langes admitted at trial that there was an encroachment.

Under Proctor and drnold, the Langes have the burden of proof — if they are even
permitted to challenge the Guests’ claims which the Guests deny that they are — to prove all five
(5) identified Supreme Court test factors before any court can use any equily or substitute a
“liability rule” for the traditional Washington “property vule” that favors the Guests as the titled
owners of SR Lot 5.

The mandatory five (35} test factors that the Langes must meet and satisfy by clear and

convincing proof under 4rnold and Proctor post-verdict and post-judgment to avoid the

"immediate issuance of a mandatory removal and gjcctment permanent injunction in the Guests’

favor are:

i The Langes as encroacher must prove that the Langes did not
simply take a calculated risk, act in bad faith, er negligently,
wiltfully or indifferently locate the encroaching Lange deck
structure ont Lot 5 by clear and convincing evidence; and also

[\

. The Langes must prove by clear and convincing evidence
that the damage to the landowner — here the Guests - was slight
and that the benefit of the removal of their deck from Lot
5 - and themselves - from Lot 3 would be equally small; and also

3. The Langes must also prove that there was ample room for a
Guest structure suitable for the area notwithstanding that there
is a Lange deck on Lot 5, and alsc prove that there is no real limitation
on the Guests® or any Lot 5 owner future use of Lot 5 property by clear
and convincing evidence; and also

4. The Langes must prove that it is irnpractical to move the
Lange deck on Lot 5 as built and Lange personal property
by clear and convincing evidence as well; and further

w

The Langes must prove that there is an cnormous disparity
in the resulting hardships between the Guests and the Langes —
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by clear and convincing evidence if even reached as the Langes
must prove all four (4) prior test factors first before reaching
Lange test factor 5

In the absence of “clear and convineing” evidence proving each of the five mandatory
factors, a court canmot substitute a “liability rule” for Washington’s traditional “property rule” to
provide an encroacher ~ even a good faith encroacher — the “exceptional relief” of refusing to
enforce the Guests’ private citizen property (and contract) rights for “the benefit of another”
private citizen, here the Langes. See Arnold at 152, 449 P.2d 800, 450 P.2d 815, cited by the 5 to
4 Proctor dissent, Proctor at 1124,

The Court’s “equitable jurisdiction” cannot even be reached in this instance or in this
action with regard to the Langes and the Lange deck, including any equitable jurisdiction with
regard to the Lange quiet title counterclaim which it is undisputed the jury did not reach and was
not part of the jury’s verdict. It is undisputed that the Langes’ trespass counterclaim against the
Guest was dismissed with prejudice

In order 10 reach any court quiet title equity jurisdiction, the Langes would have had to
overcome their lack of clean hands, overcome their adoption and assumption of full indemnity to
{he Guests at trial and the subruission and admission of the 1987 ESM ‘patio or deck easement’
indemnity document at trial, gnd meet and satisfy all five {5) mandatory Arnold and Proctor test
factors by clear and convincing evidence which the Langes cannot do.

[il. STATEMENT OF RELEVANT FACTS AND PROCEDURE

As titled landowners, the most the Guests had to show at trial or otherwise by the

preponderance of the evidence is only one or more of the following, which the Guests have done:

(1) the Guests owned SR Lot 5;
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(2) the Guests had title to Lot 5;

(3) the Langes did not own or have any title to Lot 5; and

(4) the Langes were encroaching on Lot 5 and the Guests objected to the encroachment.

See Trial Exhibit 28 (the Guests® Lot 5 title), and Trial Exhibit 20 (the January 31, 1986
recorded Spinnaker Ridge Development f{inal plat).

The Guests preserved their right to seek a permanent mandatory injunction from this
Court in all versions of every Guest Complaint and also in the Guests’ 2012 Answer, Affirmative
Defenses and Prayers for Relief in responss to the Langs Counterclaims — an answer, defenses
and prayers for relief that this court has never reached.

The Guests seek that permanent mandatory injunction fronﬁ this Court today preserving
all Guest rights. The Lange trial admissions, the admitted trial evidence and exhibits and the
Lange trial stipulations as well as the court’s post-tria} rulings support the Guests® right and
entitlement to the requested mandatory Guest permanent removal and ejectment injunctions.

As outlined above, the Guests do not have any mandatory injunction burden of proof.
Only the Langes have 2 mandatory injunction burden of proof, and that burden is a high one.
The injunction is a mandatory injunction because the court does not have the discretion under
any circumstance to refuse to issue the injunstion on request if the Langes in this instance cannot
meet and satisfy all five Arnold and Proctor test factors and even then refusal and denial is not
certain. The Guests will address each [actor below.

1. THE FIRST TEST FACTOR:
LANGES FAIL:

The Langes took a “caleulated risk”, acted in bad faith

or negligently, wilifully or indifferently located the encroaching
Lange structure on Lot 5.

GUEST CR 59 MOTION FOR RECONSIDERATION -9
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The Langes cannot meet or satisfy the first Proctor and Arnold lest factor by clear and
convineing evidence to even reach the second test factor or the equity jurisdiction of the court.

The Langes did take a “calculated risk” that the Guests would not sue to remove the
Lange deck on Lot 5. The Langes used their position as SR Trustees, Board members and SR
Officers and corralled other SR Board buddies to support them — and defeat the Guests - for their
own personal benefit and advantage as part of a plan to steal past of the Guests’ Lot 5 land.

The Langes did act in bad faith to and towards the Guests as established by Lange
documents that the court would not admit at trial including Karen Lange’s April 2011 email to
her adult son Mark Zoske that the Langes did not “give a damn” about the Guests or the Guests’
loss of part of their Lot 5 land, the Guests’ rights or what the Langes had done to the Guests, the
Langes just loved their new deck so much. Clear evidence of bad Lange animus and Lange bad
faith, as well as willful, indifferent and at a2 minimum negligent behavior and conduct locating
lhe encroaching — objected to - Lange deck on Lot 5. See September 29, 2014 Declaration of
Suzanne Guest in support of this Motion.

The Langes admitted at trial that the Langes knew in 1993 when the Langes purchased
SR Lot 4 that there was no Lot 4 deck or any other easement on any ‘part of Lot 5. The Langes
also admitted at trial that no deck or any other sasement on Lot 5 was conveyed to the Langes by
deed. At trial, David Lange admitted that the Langes’ deck on Lot 5 had ‘nothing’ to do with
any easement on any past of Lot 5.

At trial, the Langes also admitted at trial that any SR CC&R ‘deck encroachment
easement’ had ‘nothing to do with this case’ instructing and directing the jury, the court and the

Guests to disregard the SR CC&Rs and any SR governing documents, including the SR
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Association Articles of Incorparation and the January 31, 1986 recorded SR Deveiopment final
plat, that the only thing (hat mattered was the 1987 ESM recorded alleged ‘patio or deck
easement’ and nothing else.
The evidence at trial demonstrated that the Langes knew before the Langes built their
ew deck on Lot 5 in April 2011 that the Guests objected to any deviation from the Guest and
ACC March 14, 2011 approved Lange deck plans, clearly taking a calculated if not a knowing
risk that the Langes were wrong and that the Guasts would not sue. The undisputed evidence at
irial was that the Guests hired an attorney to serve a “cease and desist” notice on the Langes on
April 8, 2011 to stop ail Lange deck construction on any part of Lot 5 but the Langes ignored
that cease and desist notice and continued to build their new deck on Lot 5 in the Guests’
absence.

i

When the Guests sued the Langes in September 2011 by serving a Guest v. Lange

1

complaint on (he Langes ;hrougn Lange counsel David Gardon, the Langes responded through
through Lange counsel on September 23, 2011 after David Gordon had been in contact with the
Langes could Lange counsel “assume that a settlement acceptable to the Guests would have us
go back to their version of the settlement” they Guests alleged they had with the Langes in the
Complaint (emphasis in bold added). See May 6, 2013 Guest Declaration, ff 30 -34, and-
attached Dec. exhibit 5; and September 29, 2014 Guest Declaration.
Further, the Langes admitted at trial that the Langes knew before they built the Lange
2011 new deck on Lot 5 that they had to obtain a Lot 4 survey before construction but did not do
so. Also, the Langes admitted at trial that Karen Lange had raised the issue of Lot 5 “privacy”
GUEST CR 59 MOTION FOR RECONZIDERATION - 11 ?ﬁ RISENHOWER §.200 Wlls I—Zl::;ﬁ;lf:lrtm
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with the Guests and that there were Guest “privacy” discussions between the parties before the
Langes obtained the Guests’ approval of the Langes new deck plans in March 2011.

The Guests testified at trial and below that the Langes notified the Guests in September
2011 within a week of the Guests moving into 6833 Main Sail Lane, Lot 5 that the Langes and
the Lange deck was “engroaching” on the Guests’ Lot 5 land and property approximately 5 feet
wide and 30 feet long down the length the Guests’ home on the west side of Lot 5 but not to
worty, the Langes would remove the deck in Spring 2011 when they tore down their deck to
build a new one and would not put it back on Lot 5.

The Langes admitied at trial that Nu Dawa Homes Limited Partnership and SeaFirst
Mortgage Corporation were the joint fee simple titled owners of the Spinnaker Ridge
Development real property and Lot 4 and Lot 5. “Nu Dawn Homes Incorporated” was not the

owner of Lot 5. The Langes admitted at trial that there was no Lot 4 deck or any other casement

' on any part of Lot 5. The Langes did not challenge or dispute that the Guests’ title to Lot 5 was

not subject to any Lot 4 owner patio or deck easementis on Lot 5 at trial.

1n addition, the Langes admitted ai trial that David Lange knew what the word “vacated”
meant when he wrote the words “vacated” easement on the graph paper new deck drawing that
David Lange had prepared, but that he ‘regretted’ he had used that word. The Langes admitted
at trial that the Langes had presented the same Lange deck drawings and plans to the ACC on
March 12, 2011 and March 14, 2011 that the Guests had seen and had approved, and that the
Langes had asked the ACC to approve the same plans which the ACC did. David Lange also

admitted at trial that the ACC was composed of muitiple members and not one member yet he
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only spoke to one member, the ACC Chair, and that the Langes did not return to the ACC as
required to notify the ACC - and the Guests — that the Langes’ deck plans had changed.

The Guests have no burden to show that the Langes took a calculated risk in 2011 and at
all times thereafter with regard to their deck, or that the Langes were negligent (not reached at
trial as the Court would not allow the Langes’ negligence to reach the jury for decision), willful
or indifferent. Again, it is the Langes’ burden to prove the negative by clear and convincing
evidence — that they did not take a calculated risk, that they did not act in bad faith, or that they |
were not negligent, indifferent or willful a burden they cannot mest or satisfy under the
undisputed facts and Lange trial and other admissions.

Having failed to mest and satisfy test factor one, the second test factor is not reached and
the Guest requested mandatory injunction must issue.

2. SECOND LANGE TEST FACTOR:
THE LANGES FAIL

The Langes must prove by clear and convineing evidence that
the damage to the Guests was and is ‘slight’, and that the benefit
to the Guests of removal and ejectment would be ‘equally slight’.

If reached, the Langes cannot prove by clear and convincing evidence that the Lange
deck, personal property and presence on Lot § damage to the Guests was and is slight, or that
removal of the deck and personal property and cjectment of the Langes from Lot 5 would be
equally slight. Again, it is the Langes’ burden under Arnold and Proctor to prove by clear and
convincing evidence this test factor which the Langes cannot do not only under the trial evidence

but also the underlying facts and circumstances, In March 2011, David Lange told the ACC that
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he would personally stop the Guests from building the Lot 5 deck that the Guests’ intended to
build on their own land, and the Guests that he would stop them.

It is undisputed that the Guests have paid over $40,000.00 in out of pocket in attorneys’
fees, litigation and Lange deck related costs and expenses still increasing, that it was painful to
the Guests, that the Guests had altered their daily living because of the Lange deck on Lot 5 and
the Langes’ use of that deck and presence on Lot 5 and that Suzanne Guest felt like a prisoner as
a result. Real property expert appraiser Edward Greer testified at that the “loss of value”, “loss
of privacy” and “loss of use” resulting from the Lange deck on Lot 5 and encroachment was over
$25,000.00. The Guests had intangible damages, Dennis Moore testified that the Guests spent

ge to the Guests’ Lot 5 home on the west side where the

over $3,700.00 because of water damage
Lange deck was which was probably caused by the Langes bubbler and watering system under
the Langes’ deck and on the Guests® Lot land.

Guests had a duty and obligation to “give” real property and land to the Langes that the
Guests had purchased under Washington real property taw. The Langes cannot do that.

The Langes cannot meet the second drrold and Proctor test factor.

Having failed to mest — and being unable to meet - the second Arrold and Proctor test
factor, the Langes have failed and canniot proceed to the third 4rnold and Proctor test factor.

The damage continues, The Langes to date have stopps =d the Guests from completing
their Lot 5 deck and have prevented the Guest from full use and enjoyment of their Lot 5 land,

preventing the Guests from enjoying the Lot 5 Puget Sound, Commencement Bay and Calvos

Passage water view that the Guests purchased in 2004 appropriating it for themselves. See April
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8, 2013 Kaye Bickford Declaration with attached exhibits previously filed herein and prior Guest
Declarations.

The Langes did not provide any evidence at frial or otherwise that removal of the Langes’
deck from Lot 5 would not benefit the Guests. It was evident from the Guests® trial testimony
that removal of the Langes and the Langes® deck from Lot 5 would result in great benefit to the
Guests.

The Langes only have theraselves to blame for the sifuation that the Langes face today.

At trial, the Langes admitted that they are the Guests® deck and ‘easement’ indemnitors
adopting and assuming the 1987 ESM recorded indemnity contract and indemnity duties and
obligations to the Guests defined by the plain, clear and unambiguous words in that indemnity
document. That indemnity contract, by its own words, requires that the Langes refrain from
making any claims against the Guests for filing any action or lawsuit against the Guests or seek
any money, relief, remedy, judgment and/or recovery against the Guests. That indemnity
contract, and those Lange indemnity duties and obligations are:

(1)  perpetual;

(2)  without limit or limitation,

ot limited or restricted in any way by dollar amount,
scope, nature, type of indemnity (i.e. removal of the Lange deck is included)
or time period;

(3)  without exclusion;

() withbut exemption;

(5)  without condition or parameter other than as related to and/or arising out

of the construction and/or use of a patio or deck on part of Lot 5
and/or the usc and/or utilization of the patio or deck ‘easement’;

and
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(6) with no reservation of any Lange or Lot 4 owner right, ability, power or

opportunity to challenge, dispute, litigate, appeal and/or deny any Guest
Lange indemnity claim and/or cause of action or to fail to pay, reimburse,
indemnify or compensate the Guests for any Guest indemnity claims, damages
fees, costs, expenses and/or loss.
The Langes cannot meet test factor two under the evidence and facts and therefore cannot
proceed to test factor three.

3. THIRD TEST FACTOR:
LANGES FAIL

The Langes must prove by clear and convineing evidence
that there is reom for 2 Guest structure suitable for the area
where the Lange deck sits on Lot 5, and that the Lange deck
and the Langes’ presence on Lot 5 docs not limit the Guests’
use of Lot 5 in any way or any future use of Lot S.

As above, the Langes cannot meet or satisfy test factor three under the facts and
evidence. Tt is the Langes’ sole burden to prove by clear and convincing gvidence that the
Langes’ deck on Lot 5 and/or the Langes’ presence on Lot 5 does not impede or impair the
Guests ability to locate a suitable structure on that area of Lot 5 or that the Lange deck on Lot 5
does not limit the Guests’ use, enjoyment and possession of their Lot 5 land or limit the future
use of Lot 5 in the future to avoid the issuance of a mandatory removal and ejectment injunction.

The undisputed evidence is that the Langes have impaired and impeded the Guests’ use
of the entirety of Lot 5, have interfered with the Guests’ ability to enjoy the Lot 5 water view that
the Guests’ purchased in 2004 and that the Langes have prevented the Guests from completing

the Guests’ Lot 5 deck on Lot 5, with identifiable limit on the Guests’ and any other future use of

the entirety of Lot 5.
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Having failed to meet test factor three, the Langes cannot proceed to test factor four or
avoid issuance of a mandatory permanent removal and ejeciment injunction.

4, FOURTH TEST FACTOR:
LANGES FAIL

The Langes would have to prove by clear and convincing admissible evidence
that it was not practical to remove the Lange deck and personal property
from Lot 5 or for the Langes not to be on Lot 5.

The Langes cannot meet or satisfy test factor four and therefore cannot proceed to the last
factor or avoid the issuance of a mandatory permanent injunction removing the Lange deck and
personal property from Lot 5 and ejecting the Langes from Lot 5.

‘The Langes’ deck installer, Jerry Bannister, testified by telephone at trial. ~

Jerry Bannister testified consistently with his 2013 Guest v. Lange deposition which was
published at trial.and is of record in this case, along with the original David Lange deposition
transcript and the two volumes of Karen Lange’s deposition transeript also of record.

Jerry Bannister testified in 2013 and at trial that he is a licensed Washington contractor
specializing in deck construction. He testified that it would take no more than 1 to 2 days and
approximately $1,200 to completely remove the Lange deck from Lot 5 in a safe and complete
manner and reconfigure the Lange deck to be entirely and solely on Lot 4 in a completely safe
manner. It was not a big deal. Mr. Bannister testified at trial that he had reconfigured decks
before.

Removing the Lange deck and Lange personal property from Lot 5 is quick, easy,
practical and inexpensive.

The Langes cannct meet or satisfy test factor four.
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5. FIFTH TEST FACTOR:
LANGES FAIL

The Langes would have to preve by clear and convincing
and admissible evidence that the only hardship is Lange
hardship, if any — no Guest hardship if the deck remained
on Lot S.

The Langes cannot reach test factor five and even if arguendo they did, the Lange could
not meet their high burden of proof that the Langes would suffer hardship if the Lange deck, the
Lange bubbler and watering system and Lange personal property was removed from Lot 5 and
the Langes were ejected from Lot 5. After all, the Langes notified and promised the Guests in

September 2010 that they were going to remove the Lange deck and personal property, and

themselves, from Lot 5 in Spring 2011 and would not build a new Lange deck on Lot 5 again.

IV. ISSULS PRESENTED

1. Whether the Langes have any standing in this case as a threshold matter under the
Lange adopted indemnity agreement and contract to any refief, remedy or judgment in this action
of any kind or any right or standing to challenge, dispute, or deny any Guest claim or cause of
action and/or fail to pay and indemnify the Guests for any and/or all Gusst loss, damages, claims,
fees, costs and/or expenses?

2. Whether the Langes can meet and satisfy all five (5) Arrold and Proctor v.
Huntington mandatory injunction factors by clear and convincing evidence as a threshold matter
to permit the court to substitute a “liability rule” for the traditional W ashington absolute
“property rule” mandating the issuance of a permanent court injunction removing and ejecting
the Langes and any Lange deck from Lot 57
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V. EVIDENCE RELIED UPON
The filings and records herein, the Guest v. Lange admitied trial exhibits, the Guest v.
ange trial evidence, Lange trial and other admissions, Lange trial and other stipulations, any
and all declarations on file herein, Suzanne Guest’s September 29, 2014 Declarations with any
attached exhibits and all motion arguments In the case as well as the published deposition
transcripts in the record herein. (
V1, AUTHORITIES
An indemnity contract or agrsement by Washington law and statute is by definition an
insurance contract. See RCW 48.01.040 (insurance is a coniract whereby one undertakes to
indemnify another or pay a specified amount upon determinable contingencies).
The Langes knew that an indemnity contract and agresment was an insurance contract
under Washington law when the Langes made the decision in 2013 to adopt and assume the 1387
ESM indemnity contract not only in 2013 at the summary judgment stags of thess proceedings
but also in July 2014 at the Guest v. Lange trial, In May 2014, before trial, the Guests provided
the Langes with a copy of a December 2012 nationally published New York Times Opinion
article entitled “Those Crazy Indemnity Forms We All Sign” annotated by Guest as Guest JSE
Exhibit 91. The Langes did not challenge or dispute the authenticity of that published article.
That article put the Langes on notice and made it clear prior to trial - before the Langes adopted
and assumed the risk of the 1987 ESM full indemnity contract to the Guests as titled Lot 5
owners again at trial —that the 1937 ESM indemnity contract was insurance, and that the Langes

would be a “regular Lloyd’s of London” if assumed. By admission and voluntary adoption and

assumption of the 1987 ESM indemnity contract at irial, the Langes made the indemnity
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agreement and contract enforceable against themselves. The Langes have no one but themselves
to blame for the indemnity situation that the Langes face today. The terms of that Lange
assumed indemnity are outlined and governed by the plain, clear and unambiguous words in the
1987 recorded ESM document, indempity terms, duties and obligations that the Guests cautioned
the Langes about in Jannary 2011 as evidenced by Guest’s trial testimony.

The Langes knew that an indemnity contract was an insurance contract when the Langes
invited error at the Guest v. Lange trial and persisted in the position that the 1987 ESM recorded
‘patic or deck easement’ document with its indemnity contract was a valid document. The
Langes knew that the 1987 ESM recorded document was not valid before trial. The Langes and
Lange counsel knew before trial — and at trial — that “Nu Dawn Homes Incorporated” did not
own SR Lot 5 and that Nu Dawn Homes Incorporation was not the Spinnaker Ridge developer.
In fact, the Langes repeatedly admitted at trial that Nu Dawn Homes Ine. did not own Lot 5, Nu
Dawn Homes Limited Partnership and SeaFirst Mortgage Corporation did.  The Langes also
admitted at trial that the Langes knew in 1993 before they purchased Lot 4 that no Lot 4 deck or
any other easement existed on any part of Lot 5 existed, and that no Lot 4, Lot 4 owner or any
Lange deck easement on any part of Lot 5 was ever conveyed to the Langes by deed. Sze David
Lange April 5, 2013 published deposition transcript in the record herein, and Lange admissions
at trial.

Yet the Langes nonetheless voluntarily adopted and assumed the 1987 ESM indemnity
contract at trial and admitted at trial that they had the duty and the obligation to indemnify the
Guests for any use and/or utilization of any Lange deck, any Lange deck alleged easement or the
1987 LSM recorded document according to its terms, words and provisions.
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In April/May 2013, Judge Culpepper ruled that any and all of his orders and/or judgments
were subject (o revision, modification and vacation at any time, not only prior to trial, during
trial but also after trial and of course after judgment by discovery of additional facts or law, In
May 2013, Judge Culpepper ruled that if the casement was not an easement, it was not an
casement notwithstanding that the 1987 ESM document had the word easement on it and
notwithstanding his own rulings. See September 29, 20-14 Declaration of Suzanne Guest and
prior Guest filings in this action including the Guests Notice of Lange April 2013 partial
summary judgment admissions.

David Lange admitted at trial that the word “exclusive” did not exist in the 1987 ESM
recorded alleged Lot 5 ‘deck easement’ purportedly granted to Lot 4 owners. There were no
words in that ‘easement’ document that any alleged Lot 5 casement ‘ran with the land’. There
were no words in that 1987 document that bound any future Lot 5 owners, successors or assigns.
An casement “in gross” to a person and not on the land itself does not run with the land and is
revocable by a subsequent owner as here. The Guests revoked any permission that the Langes
had to build any deck on any part of Lot 5, to be on any part of Lot 5 or to use any deck on any
part of Lot 5. The Langes are encroachers,

The Langes invited error at {rial, are bound by that invited error and must accept the
consequences of that error — the jury’s verdict was based on false facts and false law and must be
undone and vacated leaving only fhc Langes’ admissions and assumption of full indemnity to the

Guests.
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The jury’s verdict was not supported by the evidence. At trial, David Lange correctly
admitted to the jury, to the court and to the Guests in open court — as he had in April 2013 - that
the Lange deck on Lot 5 had ‘nothing to do” with any easement.

The Langes repeatedly admitted at trial that there was no Lot 4 easement on any part of
Lot 5, repeatedly admitting that the January 31, 1986 recorded Spinnaker Ridge Development
final plat disclosed and revealed that there was no Lot 4 easement of any kind on any part of Lot
5, and that the Spinnaker Ridge Developer and the two fee simple title owners of the Spinnaker
Ridge Development real property and all SR Lots were (1) Nu Dawn Homes Limited Partnership
and SeaFirst Mortgage Corporation, and no other, i.e. rot Nu Dawn Homes Incorporated or Inc.
See also RCW 58.17.165 and Halverson v. City of Bellevue, 41 Wn. App. 457, 704 P.2d 1232.

By Washington law, every subdivision final plat filed of record must contain a certificate
giving the full and correct description of the lands divided identifying all the owners of the real
property who have given free consent to the division with any dedication, as here, signed and
acknowledged before a notary as a deed “by all parties having any ownership interest in the lands
subdivided and recorded as part of the final plat”. RCW 58.17.165 and Gig Harbor Municipal
Code (GHMC) in effect from 1966 through 1996, 5.0 through 15.0 attached to Declaration of
Suzanne Guest in support of the Guest CR 59 Trust Motion.

As evidenced by "‘f‘rial Exhibit 20 admitted at trial, Nu Dawn Homes Inc. identified as the
owner of Lot 5 in the incomplete and invalid 1987 ESM ‘deck easement’ did not own SR Lot 5,
Nu Dawn [omes Limited Partnership owned SR Lot 5 a sepavate legal entity. The platting
statute requires the consent of and the identification of a#f owners of the divided real property on

the final plat, with all easements and all property lines of all residential lots, along with the
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Jocation, dimension and purpose of any easement, to prevent foture title disputes. Halverson at
460.

The legislalive bodies have the sole authority to approve final plats and to adopt or
amend any platting ordinances, not the courts. Any decision approving a final plat is reviewable
by a superior court by a “writ of review” but only if an application to review the approval of a
final plat and the identity of the real propesty owners o1 the plat is made to the court within 30
days of a city’s decision to approve the final plat which did not occur here, Any “writ to
review” the Spirnaker Ridge final plat would have had to have been filed by February 1986
more than two decades ago.

Respectfully, this Court had and has no anthority to alter the identity of the owners of SR
Lot 5 and the Spinnaker Ridge Development real property by instructing the jury in 2014 twenty
eight (28) years after approval and recarding of the SR final plat that the 1687 ESM recorded but
defective Lot 5 *deck casement’ gave the Langes any “right” to build a deck on any part of Lot 5
or to use any deck on any part of Lot 5 under W ashington law. See Halverson at 461.

The Langes’ indemmity duties and obligations to the Guests are not limited to the
payment of money. Indernity, as in this case and instance, also requires whatever it takes to
compensate for and/or remediats the damage and loss, In this instance, remediation and
compensation not only paying the Guosts mioney it also teke the form of immediate and
permanent removal of the Lange deck and any Lange personal property from Lot 5 and the
permanent cjectment of the Langes from Lot 3.

The Langes indemnity duties and ‘obligations to the Guests are perranent and perpetual.

o

They cannot be changed. The Court cannot add or insert any words into the 1987 indemnity
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contract that the Langes voluntarily adopted at trial. There is no ambiguity in the 1987
indemnity words and language. ~ Without ambiguity, no extrinsic evidence if any can be
considered.

With full Guest indemnity, the Langes cannot obtain any relief, remedy, money or
judgment against or from the Guests. With fully indemnity, the Langes cannot sue the Guests or
file any claims against tﬁe Guests. With full indemnity, the Langes must indemmify and pay the
Guests for any claims, suits, causes of action, orders, decisions, acts, omissions, verdicts and/or
judgments brought against, entered, and/or obtained regarding the Guests by any person, entity
or individual.

Without waiver of the Langes’ lack of standing and therefore the court’s lack of
jurisdiction over any Lange challenge, dispute, denial or request for any relief, remedy, order or
judgment in this case, even if the Langes had the threshold right, ability, power or opportunity to
dofense or assert any claims in this case the Langes could still not meet and satisfy the threshold
required five Arnold and Proctor v. Huntington factors by clear and convincing evidence to
permit the court to even substitute a “Jiability rule” for the Washington traditional absolute

property rule” that entitles the Guests to & permanent mandatory injunction from this court
compelling the immediate removal of the Lange deck from Lot 5 and all Lange personal property
and permanently ejecting the Langes from Lot 5 at the Langes® cost and expense.

Given that the Langes cannot meet the 4rnold and Procior factors, the court’s equity
jurisdiction is not reached and the court has no discretion: the mandatory injunctions requested

by the Guests must issue as 2 matter of law and a matter of right.
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A trial court cannot grant the “exceptional relief” in an “exceptional case” which this is
not by refusing to enforce a private citizen’s property right for the benefit of another private
citizen without “clear and convincing” evidence that all five 4rnold and Procior requirements
are met. The protection of private property rights — as here - is a “sacred right” that exists in a
free society and in Washington State. Arnold at 152, Proctor, dissent at 425, 1124.

The ability to use a “liability rule” in the place of the tr aditional absolute “property rule”
is a narrow exception to the ruie that property rights are enforced in Washington State. An
encroacher, here the Langes, must prove each of the five Arnold requirements by clear and
convincing evidence. A few inches is a “slight” loss. The loss not only of a 5 foot wide x 30
foot long strip of Lot 5 land with a Puget Sound water view — and the Langes blocking the
Guests from finishing the Guests® Lot 5 deck - is not a “slight loss”. Proctor §29. Webster’s
Third New International Dictionary 2142 (2002) defines “slight” as “small of its kind or in
amount: scanty, meager” and *something (as an amount, quantity, or matter) that is slight or
insignificant”.

vii. COMNCLUSION

‘The Guests respectfully request that the Court reconsider its orders and judgments in the
Langes’ favor, vacate those orders and the jury’s verdict and/or order a new Guest damages trial,
and issue an immediate mandatory injunction permanently removing the Lange deck and any
Lange perscnal property from Lot 5, enjoining and prohibiting any other Lot 4 owner from

constructing any deck or any patio on any part of Lot 5 and permanently gjecting the Langes
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from Lot 5 and enjoining and/or prohibiting any other Lot 4 ewner from being on Lot 5 or using

any deck or patio on Lot 3.

DATED this_Z7_ day of September, 2
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ENHEWER CARLSON, PLLC

Stuart C. Morgan, WSBA # 26368
Attorneys for Christopher and Suzanne Guest
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VERIFICATION

STATE OF WASHINGTON )
) } 58,
County of:@fgié 2L )

The undersigned, being first duly swom, on oath depose and say that (a) they are the

Plaintiffs in the above-entitled marter; (b) they have read the foregoing Verified CR 59 Motion to
Vacate; and {c) know the contents thereof and bel*e«cc the same to be trus,

Vﬁ Wc@ﬁ“ﬁ;&» Q&mjg/(

CHRISTOPHER GUEST

e
,:;g:z‘-—"

SUZANNE GUEST

SIGNED AND SWORN to before me on this 2! ? " day of September 2013, by
Christopher Guest and Suzanne Guest.
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of perjury under the laws of the State of
Washinglon that I am now and at all times herein mentioned a resident of the State of
Washington, over the age of eighteen years, not a party to or interested in the above-entitied
action, and competent to be a witness herein.
On the date given below, I caused to be served the foregoing document on the following

persons and in the manner listed below:

John Burleigh ¥ .8, First Class Mail, postage prepaid
Burleigh Law, PLLC [} Via Legal Massenger
3202 Harborview Dr. [J Overnight Courier
Gig Harbor, WA 98335-2125 ¥ Blectronically via email
[ Facsimile

£
] P . o
DATED this o2 Fday of September 2014 at Tacoma, Washington.
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E-FILED

IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WA

September 29 2014

KEVIN STOCK
COUNTY CLE

SHINGTON

4:30 PM

K

MNO: 11-2-16384-0

The Honorable Stanley J. Rumbaugh

SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Plaintiffs,

V.
DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community
comprised thereof,

Defendants.

et e’ S Ve S Mgt Moy o N gt vt s it

THE COE FAMILY TRIUST and Trustes
Michas! Coe,
interveners,
V.

CHRISTOPHER GUEST and SUZANNE
IEST, husband and wife,

Respondents

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Third-Party Plaintiffs,
MICHAEL COE and CARCL COE et al.

Third-Party Defendants,

Natt? Saet” Nesse s Nosir M Soaast? Mottt Mevset S st st Yomias s Mg "t g N Siret? ot Mrvsr?

DECLARATION QF SUZANME GUEST
IN SUPPORT OF GUEST CR532 TRUST MOTION - |

DECLARATON OF SUZANNE GUEST

IN SUPPORT OF GUEST CR39
LANGE MOTICN




DECLARATION

[, Suzanne Guest, declare, certify and testify upon my oath under the laws of perjury of
the State of Washington as follows:

1. lam g party to the Guest v Lange et ol action.
2. T am over the age of eighteen, competent to testify, declare and certify and have
personal knowledge of the following staternant and facts which are true and correct.

-

3. All facts asserted in the Guest CR59 Lange Motion are true and correct.

.

4. Attached hereto as Exhibit 1 is a true and correct copy of David Gordon’s September
23,2011 email to the Nold law firm referred to in the Guest CR 59 Lange Motion.

3. ttached hereto as Exhibit 2 is 2 true and correct copy of the December 2012 New
York Times nationally published Opinion article entitled “Those Crazy Indemnity Forras We All

Sign™ that I produced and provided to the Langes and to Lange counsel in May 2014 prior to trial

and that the Langes and Lange counsel stipulated was authentic

EXECUTED on this 29% day of September, 2014 at Gig Harbor, Washington.
e —

Suzanne Guest

A833 Maln Sail Lane

g H"“bOL, Washingion 98835
{253)495-1244

DECLARATION OF SUZAMNE GUEST
IN SUPPORT OF GUEST CR3% TRUST MOTION - 2
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Jodi Graham - .

From: Dave Gordon [dave@davegordonlaw eom}
Sent:  Frday, Septernber 23, 2011 3 32 PM
To: 'Jodt Graham'
Subject: RE David and Karen Lange
Jody

Measc ler Bnan Muchinsky know that | have forwarded your emall, along with his letter and his summons and
camplaint to the Langes (who will be very disappointed that your chenis have taken this step}  Please advise tum that)
have asked Langes to authorize me o accept sarvice and { will et youw/him know promptlly what they will aliow me  May |
assume that a seftlement acceptable o the Guasts would have us go back o their version of the settiement they allege
with the Langes?

David Gordon

7325 Poneer Way, Suite 101
Gig Harbor, WA 98333
(233) 838-6100

{2331 858-97147
davedidavegordoniaw com

Mote This c-mail tansmussion and any dostments sccompanying it may sontain confidential informauon which 15 protected by the
aitomeyv-client privilege or ether grounds for confidenuality or nondisclasure 1f you 22 not the miended recipient of the transimmed
infurmation you are herepy notdied that disclosing, copying. sinbutng, or 2king acuon In rehanee on the contents ol this
wiformanen 15 strictly prohbited. If you bave veserved this transmission in error. please notify the sender and {hen delete the
migtinalion

[ RSP ISRy S FRRpRR P st e e s emm mimmamman = mm v WA v e e « o U VORI P

From: Jodi Graham [maiitasjgraham@noldmuchlaw.com]
Sent: Thursday, September 22, 2011 4:2% PM

Yo dave@davegordoniaw.com

€¢: 'Brian Muchinsky'

Subject: David and Karen Lange

See gliachad leter from Bran Muchmsky

MoLp ¢ MuCHINSKY

JODI GRAHAM

Paralegal

10500 HE 8th Strest, Suste 82§

Beflavue, WA 38004

Phane: 425-28%-5553

Fax 425-284-6865

www neldmuchlaw com

" Mote email and wabsite gddress change
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E-FILED

IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

April 09 2013 3:30 AM

te Honorable Vicki L. Hogan

KEVIN STPCK
COUNTY CLERK
NG: 11-2-16284-0

SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
) NO. 11-2-16364-0
Plaintiffs, )
)  PLAINTIFFS’ RESPONSE,
v. )  WITHOUT WAIVER, TO
) DEFENDANTS® MOTION
y
Vi
)
)
)
)

DAVID LANGE and KAREN LANGE, FOR SUMMARY JUDGMENT

husband and wife, and the marital community DISMISSAL OF COMPLAINT
comprised thereof,
Defendants,
i WTRODUCTION AND RELIEF REGUESTED

Defendants did not and do not have standing fo file a motion for summary judgment in
this matter and action, or any standing to chailenge, dispute, deny or respond to Plaintiffs’
indemnity, hoid harmisss and defense requests and demand other than honoring the Lot 4
defense, payment, hold harmless and full indemnity insurance contract. Under the 1987 Lot 4
defense, hold harmless, payment and full indemnification contract that Defendants admit on
Lange Motion for Summary Judgment (“Lange MS8J”) pages 18-20, Section E, binds Defendants,
Defendants must compensate Plaintiffs for all the losses monetary and otherwise, damages,

Suzanne Guest
Christopher Guest
Plaintiffs Pro Se

6833 Main Sail Lane
Gig Harbor WA 98335

(253) 495-1244
PLAINTIFFS’ RESPONSE TO DEFENDANTS® #OTION FOR SUMMARY JUDGMENT -
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costs, expenses, harm and fees that Plaintiffs have incurred and sustained to date as a result of
the Langes’ wrongful acts, conduct and aggressive attempt to ‘steal’ Plaintiffs land and Lot 5
water view and to improperly and wrongfully exclude Plaintiffs from Plaintiffs’ own land. This
Lot 4 contract also requires that Defendants pay, hold Plaintiffs’ harmless and fully indemnify
Plaintiffs for any future and/or further loss, damage, cost, expense, harm or fees that Plaintiffs
will incur, sustain and/or pay.

Plaintiffs are filing a separate Motion to strike Defendants’ summary judgment motion on
lack of standing and lack of jurisdiction grounds and request the similar relief here. Whether a
party has standing is a question of law. Sfoan v. Horizon Credit Union, 167 Wn.App. 514 518,
274 P.3d 386 (2012), review denied, 174 Wn.2d 1019 (Aug. 7, 2012). A claim or a defense is
not justiciable, meaning that the court does not have jurisdiction to consider that party’s claims
or here alleged ‘defenses’, challenges, disputes or atiempted response or denials unless the party
has standing which Defendants do not have in this matter or action. 7-Ro Trade Shows v.
Collins, 144 Wn.2d 403, 411, 27 P.3d 1149 (2001).

To demonstrate standing, which Plaintiffs challenged in Plaintiffs’ Motion for Summary
Judgment Disraissal of Counterclainis, a party must demonstrate that (1) that party had a legally
protected right that was invaded or injured and (2) that the party actually suffered an injury in
fact which Defendants cannot do in this case. Five Corners Family Farmers v. State, 173 Wn.2d
296, 302-03, 268 P.3d 892 (2011); To-Ro, 144 Wn.2d at 411, If a party lacks standing, as here, a
court cannot consider or entertain that party’s claims or that party’s alleged ‘defenses’,
challenges, attempted disputes, requests for reiief or denials. Defendants do not have standing in
this matter or action and they cannot and should not be heard. Defendants’ Motion for summary

judgment should be stricken as a matter of law as a threshold matter.

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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Plaintiffs’ respond to Defendants’ motion for summary judgment without waiver.
Plaintiffs’ response is subject to Plaintiffs’ separately filed Motion to Strike Defendants’ Motion
for Summary Judgment and Plaintiffs’ separate Motion for Mandatory Injunction Ejection and
Removal. Defendants’ Motion for Summary Judgment is without any basis in law or in fact and
the alleged relief requested by Defendants must be denied in its entirety.

1. BACKGROUNDFACTS AND PROCEDURAL BACKGROUND

In September 2010, the Langes notified Plaintiffs that the Langes deck was
“encroaching” on the Guests’ Spinnaker Ridge Lot 5, 6833 Main Sail Lane, property by
“approximately five feet” within one week of the Guests moving into 6833 Main Sail Lane.;
Declaration of Kaye Bickford 4/8/13 in support of this Motion (Bickford Dec.) 24. The Guests
own Spinnaker Ridge Lot 5. The Langes own adjacent Spinnakef Ridge Lot 4.

In Septehbar 2010 at the same time, David Lange notified Plaintiffs that Plaintiffs’
predecessor Lot 3 owaers did not mind the encroachment, that the prior owners said that it was
“0K?”, that the prior owners were avid gardeners and that the prior owners were not interested in
a deck on the back, south and west part of 6833 Main Sail Lane. (Bickford Dec. 4/8/13, §51).

In September 2010, also at the same time, David Lange also notified Plaintiffs that the
Langes were going to demolish their deck in spring 2011 and that they were going to build a new
deck in spring 2011. Plaintiffs, in tum, notified David Lange that Plaintiffs were going to build a

new 6833 Main Sail Lane Lot 5 deck on the east, back, south and west side of Lot 5 and that

Plaintiffs were going to be talking to a deck contractor. David Lange did not object or notify

Plaintiffs in September 2010 that the Langes allegedly (1) owned any part of Lot 5; (2) had a
right to be on or install, maintain or use and/or enjoy any deck constructed on Lot 5; or (3) had
an alleged “exclusive” right to use, possess and enjoy any part of Lot 5, had allegedly *adversely

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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4 indemnity insurance contract was effective notice to the Langes as Lot 4 successor owners not
only that there was & limited, restricted, defined and permissive Lot 4 license on Lot 5 and not an
‘easement’, but also that Lot 4 was contractually required to defend, pay, hold Lot 5 harmless
and fully indemnify the owners of Lot 5 from any and all loss, damage, harm, cost, expense and
fees arising out of and/or related to the utilization of the alleged Lot 4 “easement’, L.e. license, by
any person, individual or entity including Defendants into perpetuity as long as the license
existed and/or damages and losses aross out of its utilization as her

2. There is an implied duty of good faith and fair dealing in

every contract, incinding the speeial and heighiened duty
of utmost good faith and fair dealing in any insurance contract.

Defendants are correct on MSI page 13 that there is an implied duty of good faith and fair
dealing in every contract which obligates the parties to ccoperate with each other. Plaintiffs
made every attempt to cooperate with Defendants. Defendants made every attempt to deceive
Piaintifﬁ and to steal Plaintiffs’ Lot 5 land and Lot 5 water view from Plaintiffs including

&

Defendants’ continued threat as recently ag April 5, 2013 1o use police force against Plaintiffs if
Plaintiffs set one foot on Plaintiffs’ Lot 3 land where Defendants had constructed an illegal, un-
perinitted, encroaching, non-compliant, objected to and trespassing deck on Plaintiffs’ property.
The 1987 Lot 4 recorded hold harmiess and full indemnity contract is an insurance
contract as a matter of law imposing even greater duties and obligations on Defendants to act in
good faith towards Plaintiffs in all matters at all time and to deal with Plaintiffs fairly. Because
the Lot 5 hold harmless and full indemnity contract is an insurance contract, Defendants are
Plaintiffs’ insurers under the contract and arc Plaintiffs’ fiduciaries. As fiduciaries, Defendants
owe Plaintiffs utmost good faith and must put Plaintiffs’ interests above their interests as a

matter of law. Black’s Law Dictionary Ninth Edition defines “fiduciary” as a “person who is

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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required to act for the benefit of another person on all matters within the scope of the
relationship; one who owes to another the duties of good faith, trust, confidence, and candor”,
and one who “must exercise a high standard of care in managing another’s money or property”.

Indemnity is the “duty to make good any loss, damage, or liability incurred by another.”.
Black’s Law Dictionary Ninth Ed, Indemnity is a “right” under an indemnity contract.
Indemnity is also reimbursement or compensation for loss, damage or liability in tort. Id. To
indemnify is to “reimburse (another) for a loss suifered because of a third party’s or ong’s own
act or default; HOLD HARMLESS. Id emphasis added. Indemnity, unless explicitly
restricted, is not conditioned, fimited to or resiricted to liability or third party claims only. The
Washington courts will enforce broad and expansive indemnity contracts including indemnity
contracts as here that require the indemnitor (Defendants and/or their successors) to indemnify
Plaintiffs for not only Plaintiffs’ claims, causes of action and acts but also Defendants’ claims,
causes of action, acts, conduct and/or omissions.  In essence, and in reality, everything.

In Guest v. Allstate, the Ne§v Mexico Supreme Court recently addressed a similarly broad
and expansive defense and indemnity contract and similar arguments that Allstate made to defeat
Plaintiffs’ tecovery and indemnity benefits and coverage that Defendants apparently are
attempting here, Alistate was not successful, The New Mexico Supreme Court enforced the
Allstate defense and indemnnify contract as written, rejecting all of Allstate’s ‘reasonable’ and
other arguments. Guest v. Allstate, 2010-NMSC- 047, §31-35.

The terms of the Allstate — Guest defense and indemnity contract were and are similar to
the Lot 4 Lange open-ended, unconditional, expansive, uarestricted, limitless defense, hold

harmless, payment and full indemnity insurance contract. The Allstate and the Lange Lot 4

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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defense, hold harmless and full indemnity insurance contract requires that the Langes and their
successors or assigns and that Allstate pay Plaintiffs for all damages, all fees and all costs.

The duty of good faith and fair dealing here also involves the Langes’ duty of good faith
and fair dealing as Spinnaker Ridge Trustees and Officers, On April 5, 2013, David Lange
testified that his understanding of his duties and his obligation as a Spinnaker Ridge Trustee,
which would also apply to Karen Lange who was a Trustee and Officer from 2003 to 2009
included the duties and obligations that both Langes have repeatedly breached and violated in
their dealings with Plaintiffs to Plaintifls continuing damage, loss, harm, cost, expense and fees.

Defendants are correct on MSJ page 13 that a court will not inject any substantive term
into the parties’ contract as here. There is no ‘reasonable’ term or any limit in the Lot 4 defense,
hold harmless, payment and full indemnity insurance contract. Plaintiffs have repeatedly and
have consistently “stood” on their right to require the Langes’ good faith, fair dealing and
cooperation as well as the Langes’ performance of their multiple contracts with Plaintiffs
according to the terms inciuding, but not limited to, Defendants’ 1987 Lot 4 defense, indemnity,
hold harmless and pavment coniract, Defendants’ CC&R contract with Plaintiffs not to willfully
encroach on Plaintiffs’ land among othar duties, and Defendants’ Trustee and Officer contract
not to use their office to disadvantage Plaintiffs, to steal Plaintiffs’ land and Lot 5 water view,
harass Plaintiffs or hold Plaintiffs hostage to Defendants’ threats, intimidation, bullying and
interference with Plaintiffs’ rights, property and land.

The heightened insurance dutigs and the obligations of good ’aitﬁ that an insurer owes to
its insureds, here the Guests, is not restricted or limited only to persons engaged in the business
of insurance as Defendants argue at MSJ page 14.  Although Nu-Dawn was in ‘the business’ of
entering into and issuing indemnity and hold harmless contracis which Washington defines by

PLAINTIFFS® RESPONSE TOQ DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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statute is an insurance contract and therefore was an “insurer” under the Washington Insurance
Code which is the material fact here as the Lot 4 defense, hold harmless and indemnity contract
arose out of a Nu-Dawn creasted dafense, payment, hold harmless and indemnity contract,
Washington law has also recognized that even a construction company or a contractor can be an
“Insurer” under a commercial hold harmless and indemnity contract under the words of the
contract. Here, the words in the Lot 4 defense, hold harmless and full indemnity contract ars
plain, clear and unambiguous: Lot 5 “shall not be liable” to Lot 4 for any claims, actions and/or
suits or any alleged damages, injury, loss, cost or expense. Lot 4 shall defend, pay, hold Lot 5
harmless and fully indemnify the owners of Lot 5 without limit, without restriction, without
exception, without exclusion and without limitation for any utilization of the 1987 Lot 4 alleged
‘easement’ i.e. license with no time limits or deadlines.
D. The Langes Have No Legal Right Cf Any Kiad

T Be On Lot 3 Or To Install, Maintain Or

Use Aoy Lot 4 Deck on Lot 5.

An encroachment is a irespass. Proctor, It is undisputed that Defendants and their deck
have and are encroaching on Plaintiffs’ Lot 5 land subjecting Defendants to mandatory
injunction ejectment and removal of the offending, encroaching Lot 4 deck in its entirety.
(Plaintiffs will file a separate Motion for Mandatory Injunction).

At best, Defendants did not have an exclusive easement. Defendants did not and never
could create any alleged “right” to possess or use Plaintiffs’ Lot 5 land ‘exclusively’ as
Defendants defiantly and erroneously assert on MSJ page 15, The authorities that Defendants
cite support Plaintiffs, not Defendants. The 1987 Lot 4 recorded alleged ‘casement’ is non-
exclusive and for “mutual benefit” on its face. Very few decks at Spinnaker Ridge extend past
the inside Lot chimney and even fewer extend or extended past the corner of the adjoining Lot,

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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There is no ‘easement’ term or words that permit any Lot 4 watering source or watering or
bubbler system on Lot 5. Even if an ‘easement’ did exist, which Plaintiffs deny, Defendants had
and have no right to enlarge the easement terms, conditions or grant under state law and cannot
do so here.

Under the Lot 4 license, no expansion of any kind is possible or allowed. Any attempted
expansion results, at Plaintiffs’ sole option, with immediate revocation as here.

The fact that Defendants put a guard rail on the three to four foot deck is not exclusive
use. A guard rail is required by City ordinance for any deck over 307 The fact that Plaintiffs’
Lot 5 elderly predecessors the Coes did not want to use a deck on the back , south and west side
of their 6833 Main Sail Lane home, never asked to use the Langes’ Lot 4 deck on Lot 5 and gave
permission to their friends the Langes to have a deck on Lot 4 and use it does not create
“exclusive use” or a right to “exclusive use” as Defendants erroneously assert on M3J page 16.

Even if an alleged ‘course of dealing” or ‘past conduct’ could be relevant, which it is not
here, any ‘course of dealing’ or ‘past conduct’ alleged evidence would only be reached if the Lot
4 alleged ‘easement’ i.e. license contract was ambiguous which it is not.  Again, the authorities
that Defendants cite in ajleged supgort of MSJT Section D{1) support Plaintiffs not Defendants.

Defendants also erronecus assert in MSJ Section D(2) on pages 16 to 18 that the
Spinnaker Ridge CC&Rs allegedly gave the Langes the alleged “right” to continue to use any
“de minimis” encroachment past the ‘bounds’ of the 1987 Lot 4 alleged patio or deck ‘easement’
which as above is not an easement as a matter of law.

The “blanket encroachment” provision that Defendants rely on in the original CC&Rs at
16.4 on its face does not provide Defendants with any right to any encroachment or any
encroachment easement on Plaintiffs’ Lot 5 property. Paragraph 16.4 only permits an

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -




encroachment easement for a deck or patio that the Developer (Nu-Dawn) constructed and
assigned to the use of Lot, not a deck that a Lot Gwner constructed as here.

Defendants did not construct their 2011 Lot 4 deck on the “original fqotprin ” of the Lot
4 deck. The “original footprint” was a Lot 4 patio entirely on Lot 4 that did not extend onto Lot
5).  Nu-Dawn did not construct a deck on Lot 4. On April 5, 2013, David Langs testified at his
Guest v. Lange deposition that the ‘original’ Lot 4 deck was two and a half to three years old
when the Langes purchased Lot 4 in August 1893, The original Lot 4 deck (versus the original
footprint of the Lot 4 patio which was the original desigu of Lot 4) according to David Lange
was constructed in 1990 or 1991, |

In any and all events, the Langes finalized the 2011 deck plans that they wanted with
their family who were “deeply involved™” in the Lange Lot 4 deck plans, the Langes submitted
new Lange deck plans to Plaintiffs to review and approve in early spring 2011, and Plaintiffs did,
that significantly *backed away’ from Plaintiffs’ 6833 Main Sail Lane home with a 16.4%° x 5

422

“vacated easement” section and the rgmoval of the undisputed 3° x5° “overhang” deck
encroachment, submitted the same plans to the ACC in March 2011 and asked the ACC to
approve those same deck plans which the ACC did, and then ultimately submitted the same
Lange new deck pians to the City of Gig Harbor planning department to approve and issue an
‘after-the —fact’ permit for that the City conditionally did.  Just as i Guest v, Adllstate,
Defendants only have themselves to blame for the situation that Defendants are facing now,
entry of judgment in Plaintiffs’ favor as a matter of law, with an award of damages statutory,

comimon law and contract to follow. Guest v. dflstate, 2010-NMSC-047, §35.

. Defendants Are In Full Breach and Violaiion Of Their
Duty to Indemnify Plaintiffs.

As above, Defendants’ duty to indemnify Plaintiffs® is absolute, with no restrictions,
PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -
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no exemptions, no exclusions, no limits, no parameters, and no conditions on its face. The only

‘condition’ and the only trigger is that the claims, action, suit, damags, loss, harm, cost, expense
and/or fees “arise out of” and/or are ‘related to° the utilization of the 1987 Lot 4 alleged
‘easement’ , i.e. license on Lot 5 by any individual, entity and/or persen including, but not
limited to, David and/or Karen Lange, Plaintiffs and/or any Lange invitee, successor, assign o
third party.  As in Guest v Alistate, there is no indemnity, payment, bold harmless or defense
duty or obligation exclusion or exemption for any claims made by Plaintiffs or any requirement
in the Lot 4 indemnity contract that g third party has to sue Plaintiffs (although the issue is now
raised if Mark Zoske is such a third party in this case) before Defendants indemnity, defense,
hold harmless and payment requirements, duties and obligations are triggered.  Again, the
authorities that Defendants cite to support their position in reality support entry of judgment in
Plaintiffs® favor. For example, in the Jones v. Stram Constr. decision cited by Defendants on
MSJ page 19, the Washington Supreme Court recognized in 1974 under different facts and
circumstances that if the right words were in a commercial inderanity coniract the indemnitor
essentially becomes the indemnites’s (the Guests®) insurer and the contract is and/or would be
insurance (as defined by the Legislature in the Washington Insurance Code).

As in Guest v. dlistate, with no restrictions, no limifs, no exclusions, no exemptions and
no parameters or limitations, courts wiil not limit an indemnitor’s obligations to an indemnitee
such as the Guests when the indemnitor, here the owners of Lot 4 and their sucessors and/or
assigns (the Langes) failed to limit or restrict the indemnity at initiation, Guest v. Allstate, Y35
(we will not limit Allstate’s obligations to Guest when Alistate failed to iimit its obligations

itself, and we will not add any terms ar words into the indemnity contract that Allstate did not

PLAINTIFF SPONSE TC DEFENDANTS MQTION FOR SUMMARY JUDGMENT -
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add for itself at initiation ‘after the fact’). It is the public policy of Washington State to enforce
indemnity contracts according to the contract terms and the words that are used in the contract.

Defendants’ duty and obligation to indemnify, defend, pay and hold Plaintiffs harmless is
triggered by the fact that Plaintiffs incurred any loss, damage, haim, cost, expense or fees as 2
result of and/or arising out the utilization of the 1987 Lot 4 alleged *easement’, L.s. ficense, by
any persen, individual or emtity and/or as a result of andfor arising cut of any claims, actions or
suits related to the utilization of said Lot 4 alleged ‘easement” and/or licenss as here,

CONCLUSION

Defendants not only do not have the right under the 1987 Lot 4 alleged ‘easement’ and

Lot 4 defense, payment, hold harmless and/or full indempity contract to challenge, dispute,

-»

defend or deny Plaintiffs’ claims, causes of action, requesis for ralief and/or remedies in this
matter and action, they are required to defend, pay, fully indemnify and hold Plaintiffs harmless
as a matter of law from any damage, loss, hanm, cost, expense and/or fees that Plaintiffs have
incurred in this matter and action andfor will tncur under the 1987 Lot £ indemnity contract that
Defendants admitted in MSJ Seetion E, pages 18 to 20, binds them,

Without waiver, Defendants did not make even a prima facie showing for summary

judgment. Defendants’ Motlon for Smnmary Judgment must be denied as & matter of law and

Jjudgment entered in Plaintiffs’ favar,

Respectiully requested this 89 day of 4pril, 201

?
Ple nmf Pro Q
6833 Main Sail L, ang
; Hurbor, WA 98338
§3) 495-1244
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husband and wife, and the marital community
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signature and that the signature on the ESM Inc. piece of paper was not John E. Tynes’ signature
as the ESM, inc. ‘easement’ document purported that it was.

37 Attached as Exhibit 9 are true and correct copies of Joha E, Tynes acknowledged
and notarized signature on an official Picrce County Auditor’s copy of Nu-Dawn Homes
Limited Partnership Stanitory Warranty Deed conveying title to Spinnaker Ridge Lot 4 to the
Langes® Lot 4 predecessors Delmar and Lillian Urbauer, and true and correct copies of John E.
Tynes acknowledged and notarized signature on an official Pierce County Auditor’s copy of a
1985 Easement document that John E. Tynes sigoed both with enlarged signature excerpts.

38.  Attached as Exhibit 10 is a true and correct copy of John E. Tynes purported
signature on the 1987 ESM, Ine. land surveyor Lot 4 recorded ‘easement’ document with an
enlarged copy of an excerpt of that signature on the ESM, Inc. document.

39.  The signature on the ESM, Inc. 1987 Lol 4 recorded docurnent is not the same as
John E. Tynes acknowledged and notarized signature on other Pierce County Auditor recorded
documents.

40. 1 also discovered and realized on Saturday May 5, 2013 that ESM, Inc. identified
Nu-Dawn Homes Incorporated as the owner of Spinnaker Ridge Lot 4 and Lot 5 in the ESM
1987 Lot 4 recorded ‘easement’ document.

41. Nu-Dawn Homes Incorporated did not ewn Spinnaker Ridge Lot 4 or Lot 5 in
April 1987.

42,  Nu-Dawn Homes Limiled Partnership, a2 separate entity from Nu-Dawn Homes
incorporated, owned and developed the Spinnaker Ridge development. Nu-Dawn Homes

Limiled Partnership owned Spinnaker Ridge Lot 4 and Lot 5 in April 1987.

CR 3&) DECLARATION OF SUZAMNNE GUEST
POSTPONEMENT OF ENTRY OF SUMMARY JUDGMENT
ORDERS UNTIL DISCOVERY IS CONCLUDED - 11
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43. Plaintiffs should be allowed to brief these dispositive issues and other dispositive
matters before any summary judgment or any other dispositive orders are entered in this action.
Plaintiffs will be prejudiced if these matters are not brought before the court and fully considered
before any summary judgment orders are entered in the absence of an order denying Defendanis
Motion for Sumnmary Judgment.

44, In addition, currently there are two concurrent Judges in this case handling,
hearing, considering and ruling on different but imterrelated dispositive issues, matters and
aspects of this action neither Judge apparently aware of what the other Judge is doing as reflected
by the Court’s April 13, 2013 instruction that any motions to reconsider any of the Court’s
summary judgment orders should be filed with the Honorable Ronald E. Culpepper and not with
the presiding trial judge in this action, Judge Vicki Hogan

45.  On April 1, 2013, Judge Culpepper instructed counsel at the end of the April 19,
2013 surnmary judgment hearing to file any motions for reconsideration with Judge Culpepper as
Judge Hogan did not know and would not know what Judge Culpepper was doing in this case.

45.  Plaintiffs request that only one judge be assigned to this action and that only one
judge makes any dispositive rulings or enters any orders in this action as any other situation will
prejudice Plaintiffs and, at a minimum, that this issue should be briefed.

46.  Further, discovery in this case has not concluded yet and continues by party
agreement and stipulation supporiing posiponement of any surnmary judgment orders at this

time.,

CR 58{f) DECLARATION OF SUZANNE GUEST
POSTPOMEMENT CF ENTRY OF SUMMARY JUDGMENT
CRDERS UNTIL DISCOVERY IS CONCLUDED - 12
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56. Other depositions of malerial defense and other witnesses need to be taken before
discovery concludes in this case which may and/or will reveal other false defense
representations.

57.  Other dispositive motions need to be filed including, but not limited to, Plaintiffs’
motion for a mandatory injunction for ejectment of the Langes from Lot 5, a motion for a
mandatory injunction for removal of the Lot 4 deck from Lot 5 and associated and related
motions including a motion to amend the complaint and a motion to amend and correct various
Lot 5 and/or Lot 4 real property documents and records on file as well as lack of standing
motions unrelated to the 1987 Lot 4 recorded defense, hold harmless, payment and full
indemnity contract, and & motion (at a minimum) to enforce the Lange — Guest with the new
information available to Plaintiffs.

58.  As the titled owners of Lot 5. Defendants would have to come forward with
clear, convincing and admissible evidence under Washington mandatory injunction law to meet
Defendants’ burden (not Plaintiffs’ burden) to preve that Defendants had a “right” to beon Lot §
and a “right” to build, mzintain and/or use a deck on Lot 5 to avoid mandatory ejcctment and
removal of the Lot 4 deck from Lot 5.

59. Al the facts that | identified in Plaintiffs’ April 2013 Responss to Defendants®
Motion for Summary Judgment and at the April 19, 2013 summary judgment hearing were and
are true and correct and/or | had a good faith belief that they wese true and correct at the time,

but [ have feamed new information since then as identified, in part, above.!

' My husband and 1 did not file a report with the Gig Harbor police on the date the Response was filed, however, the
Gig Harbor police department dees not have forms to file such reports.

CR 56(f) DECLARATION OF SUZANNE GUEST

POSTPONEMENT OF ENTRY OF SUMMARY JUDGMENT

CORDERS UNTIL DISCOVERY IS CONCLUDED - 15
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59.  Plaintiffs respectfully request that the Court either deny Defendants’ motion for
summary judgment in its entirety wiih this CR 56(f) Declaration or, at a minimum, postpone
entry of any summary judgment orders in this matter unti] further, supplemental summary
judgment briefing and/or motions are filed and also request that the Court order that only one
Jjudge will hear any Guess v, Lange matters, moticas and/or issues not only for substantial justice
but also for judicial economy and to avoid potentially unnecessary motions for reconsideration
and/or appeals. |

XECUTED on this 6" day of May, 2013 in Gig Harbor, Washington.

e

Suzanne Guest

Plaintiff Pro Se

6833 Main Sail Lane

Gig Harbor, WA 98335
253)495-1244

CR 56(f) DECLARATION OF SUZANNE GUEST
POSTPONEMENT OF ENTRY OF SUMMARY JUDRGMENT
ORDERS UNTIL DISCOVERY IS CONCLUDED - 16
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STATUTORY WARRANTY DEED
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E-FILED

IN COUNTY CLERK'S ¢
PIERCE COUNTY, WASH
September 17 2014 11

KEVIN STOCK

COUNTY CLERK

NO: 11-2-16364

The Honorable Stanley J. Rumbaugh

SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Plaintiffs, NO. 11-2-16364-0
GUEST OPPOSITION AND
OBJECTION TO DEFENDANTS®
PRESENTMENT OF A “FINAL
JUDGMENT” AND/OR “TUJ DGMENT
FOR DEFENDANTS” AND/OR ENTRY

OF ANY JUDGMENT IN THE
DEFENDANTS’ FAVOR

V.
DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community
comprised thereof,

Defendants.

THE COE FAMILY TRUST and Trustee
Michael Coe,

Interveners,
V.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Respondents.

CHRISTOPHER GUEST and SUZANNE

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
);
)
)
)
)
GUEST., husband and wife. b

GUEST OPPOSITION AND OBIECTIONTO DEFENDANTS’ c hs r”‘:fa"p":e?gi”e'sr
PRESENTMENT OF A “FINAL J UDGMENT” AND/OR “JUDGMENT FOR sos M::: g:n Lane
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN . Gig Harbor, Washingtan 98325
DEFENDANTS’ FAVOR- } (253} 485-1244

FFICE
INGTON
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Third-Party Plaintiffs,
V.

MICHAEL COE and CAROL COE,
individually and as husband and wife and the
marital community thereof, and CAROL ANN
WHITE and JOHN L. WHITE, individually
and as wife and husband and the marital
community thereof,

N Nt e N N N N’ S S S

Third-Party Defendants.

. opposition set forth in the Guests’ September 11, 2014 filed opposition and objection to the

Christopher Guest and Suzanne Guest (the “Guests™) oppose and object to Defendants’
David Lange and Karen Lange (“Lange” or “Langes”) untimely, prohibited, precluded,
abandoned and barred September 3, 2014 proposed presentation of a “Final Judgment” for
Defendants” in Defendants Langes’ favor purportedly dismissing all claims and all causes of
action made by the Guests in the above-captioned and numbered matter with prejudice. A copy
of the proposed Lange “Judgment for Defendants” served on the-Guests on September 3, 2014 is
attached hereto as Exhibit A. The proposed Judgment was not filed of record,

By reference, the Guests hereby incorporate all the Guest objections and all Guest

Langes’ Cost Bill as if repeated here including all CR 54 (b) objections.

First, at a minimum, it is not “consistent” with the jury’s verdict that all of the Guests’
claims in this action are and/or could be — or should be — dismissed with prejudice. Exh. A,
proposed “Judgment for Defendants™, 91.

Instead as more fully outlined at least in part below, the Lange trial admissions and

stipulations, the Guest v Lange trial evidence, the admitted trial exhibits, the JSE ER 904 filed

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS’ e arae Suost
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR sam b S L
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washington 58335
DEFENDANTS’ FAVOR- 2 (293} 495-1244

4817
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Lange document stipulations all in conjunction with the Guests’ trial testimony support and
evidence the fact that the Langes are perpetually bound to the Guests as the Guest deck and/or
deck ‘easement’ indemnitors under the Lange adopted, admitted and stipulated Lange-Guest
deck indemnity contract in the Guests’ favor as “the law of this case”. The express and explicit
terms of that indemmity contract — which the Langes admitted at trial bound the Langes to the
Guests as the Guests’ indemnitors - precludes, prohibits and bars any Lange claim, suit, relief,
remedy, judgment or recovery against the Guests.

In addition, admitted trial exhibits, Lange admissions and stipulations at trial through
counsel and otherwise and the Guests’ testimony at trial also evidence the fact and “the law of
this case” that the Guests’ SR Lot 5 title was and is the Lot 5 statutory warranty deed title that
Fidelity National Title and the Trust and the Coe related parties faxed to the Guests on
November 1, 2004 to review, examine, approve, accept and “sign off on” in exchange for the
Guests Lot 5 purchase money, which the Guests did. See Guest/Court admitted Trial Exhibit 28;
and RCW 7.28.070. Ata minimum, that Lot 5 title as “the law of this case” alters and/or
negates th/e Trust’s CR 54(b) non-final declaratory judgments in this action.

Also, admissions by the Spinnaker Ridge (“SR”) Association, the SR Board and John
Burleigh as counsel for the Association in this action in May 2013 that the Association is liable
and responsible to the Guests for Lange deck related matters, issues and claims and/or potentially
or probably is liable and ‘at risk’, in conjunction with the more recent Association, Board and
Association counsel admissions to the Guests in and/or related to the Association v. Guest Pierce
County Superior Court lawsuit against the Guests and this lawsuit raise the propriety again of the

Guests’ proposed Second Amended Complaint against the Association, the SR Board, individual

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS® Christopher Gunst
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR T
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washingion 88335
DEFENDANTS’ FAVOR- 3 (233) 433-1244
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Board members and the Langes as SR Trustees and/or as SR Officers in this action subject to
revival.

The recent July 2014 post-verdict Association, SR Board and Association counsel
admissions include, but are not limited to, the admission that:

(1) the Guesr v, Lange and the Association v, Guest cases and actions are “related™;
(2) the dssociation v. Guest lawsuit would not have been filed against the Guests “but
for” the Guest v. Lange action;

(3) the Association lawsuit against the Guests “arose out of” the Guest v. Lange lawsuit;

and

(4) the Association, the SR Board and Association attorney John Burleigh wanted to
resolve the Association v Guest lawsuit and the Guest v. Lange lawsuit together with the Guests,

See Declaration of Suzanne Guest filed contemporaneously with this Opposition in
support thereof.

Not all the claims made by the Plaintiffs in this action are or could be dismissed with
prejudice. For example, the Guests’ Lange indemnity damages, losses, costs, expenses, and fees
have not been tallied or determined yet and are not yet complete. The more the Guests “lose”,
the more the Langes must pay. There is no final Judgment in this case yet. Even judgment on
the jurys verdict in this action is premature.

Also, the Langes’ quiet title counterclaim was not reached at the July 2014 trial. The
Lange quiet title counterclaim or the Guests’ Answer, Affirmative Defenses and Prayer for

Relief, damages and any available injunctive relief has not been adjudicated yet.

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS' cnristammar et
PRESENTMENT OF A “FINAL JUDGMENT" AND/OR “JUDGMENT FOR O
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT [N Gig Harbor, Washingten 38335
DEFENDANTS® FAVOR- 4 (253} 495-1244
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As directed by the Court and agreed upon by Lange and Guest counsel after closing
argument and the evidence closed, a Lange quiet title counterclaim motion should be noted up
for hearing in this court, not yetdone. See 9/17/2014 Guest Declaration,

The Langes’ admissions and stipulations at trial as further outlined in part below as part
of “the law of this case” also impact other non-final orders and/or Jjudgments.

TRIAL ADMISSIONS AND STIPULATIONS

The Guests assert the following specific non-exclusive objections and opposition to the
presentation of any Lange Judgment, any Lange purported “final judgment” and/or the entry of
any Lange judgment against the Guests in this action based on the Langes’ fatal trial admissions
and stipulations, the Guests® trial testimony and the admitted trial exhibits.

1. As above, the Langes’ adopted, admitted and stipulated
at trial that the Langes were the Guests’ contract Indemnitors

The Langes — of their own accord - adopted the 1987 ESM recorded Lot 4 owner
indemnity contract that perpetually bound and binds the Langes to the Guests as the Guests’
Lange and Lot 4 Indemnitors. The Langes admitted and stipulated at trial that the Langes®
indemnity duties and obligations to the Guests are defined and determined by the 1987 ESM
indemnity contract terms, language and words as evidenced by admitted Trial Exhibit 15. A
true and correct copy of the 1987 ESM recorded indemnity contract is attached hereto as Exhibit
B. The indemnity contract speaks for itself and supports judgment in the Guests® favor as a

matter of law including Lange indemnity for the July 2014 trial and any Guest loss, expense, fees

or costs,
GUEST OPPOSITION AND OBJECTION TO DEFENDANTS' Chrtatanmer o
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR woss it S
al t
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washinglon 93335
DEFENDANTS’ FAVOR- § (253) 495-1244
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2. The SR CC&Rs admitted as trial exhibits also require
that the Langes indemnify the Guests for any damage or
injury to the Guests’ Lot 5 property.

David Lange admitted at trial that the SR CC&Rs “absolutely” bound him and the
Langes, as well as the SR Architectural Control Committee (“ACC”) rules and requlations.

The 2007 SR CC&Rs admitted by Defendants as Trial Exhibit 27 require that the Langes
- who did not challenge the CC&Rs - indemnify the Guests and pay and compensate the Guests
for any damage and/or injury to the Guests’ Lot 5 caused by the Langes.

The Guests challenged the 2007 SR CC&Rs at trial. Suzanne Guest testified at trial that
the 2007 SR CC&Rs did not apply to the Guests.

3. The Langes admitted at trial that the Guests and that Lot §
were damaged by the Langes’ actions and/or omissions.

The Langes admitted at trial that the Guests and that Lot 5 were damaged and injured by
the Langes and their actions and/or omissions. Specifically, the Langes did not challenge and
therefore admitted and stipulated that the Guests had paid and/or had incurred or would incur
over $40,000.00 in Lange deck related and/or Guest v, Lange attorney fees and related costs and
expenses, and that the Langes’ construction of a Lange Lot 4 deck beyond the 1987 ESM
recorded ‘easement’ boundaries resulted, at a minimum, in a Guest and a Lot 5 related “loss of
value”, “loss of privacy” and “loss of use”. The Langes also did not dispute at trial that the
Guests had paid approximately $3,700 in Guest and Lot 5 “craw] space clean out” fees and
charges to Guest v. Lange trial witness Dennis Moore related to Lot 5 water damage on the west

side of the Guiests’ Lot 5 property that was adjacent to the Langes’ Lot 4 deck on Lot 5.

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS’ Suzanne Guest

Christapher Guest
PRESENTMENT OF A “FINAL JUDGMENT™ AND/OR “JUDGMENT FOR 6523 M‘;gz ::“ Lan
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washingten 98335
DEFENDANTS’ FAVOR-6 €253) 495.1244
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4, The Guests — in reality -were the prevailing parties at trial,

The Guests established at trial through admitted trial exhibits, the Guests’ testimony,
and the Langes’ trial admissions and stipulations as “the law of this case” and as a matter of law

among other facts, matters and issues that:
* No Lange or Lot 4 ‘deck easement’ was conveyed to the Langes by deed;

* The Langes knew when they bought Lot 4 in 1993 that there was no Lot4
Deck easement or any other Lot 4 easement on Lot 5;

* The Spinnaker Ridge (“SR™) Development “original design”,
the SR Development “original footprint” and the SR and SR Lot 4
*original plan” was no Lot 4 deck or any other easement on Lot 5;

* The Guests’ Lot 5 title did not have any Lot 4 or Lange ‘deck easement’;
* Nu Dawn Homes Incorporation or Inc. did not own Lot 55
* Nu Dawn Homes Inc. was not the Spinnaker Ridge Developer;

* Nu Dawn Homes Limited Partnership was the Spinnaker Ridge Developer;
* Nu Dawn Homes Limited Partnership owned Lot 5 along with joint fee
simple Lot 5 title owner SeaFirst Mortgage Corporation;

* Nu Dawn Homes Limited, the SR Developer, and SeaFirst Mortgage
Corp. as the two (2) fee simple owners of SR Lot 5 did not grant any Lot 4
owner any deck easement on any part of SR Lot 5;

* The Langes stipulated and admitted at trial that the Langes had a 1987 ESM
recorded valid and enforceable indemnity contract that bound them and that
required that the Langes indemnify the Guests for any Lange use and/or
utilization of the 1987 ESM recorded document and/or the use and/or utilization
of any Lange or Lot 4 deck on any part of Lot 5 or any alleged Lange “deck
easement’ on Lot 5 according to the terms, the language and the words in the
1987 ESM indemnity contract;

* The 1987 ESM Lange indemnity contract barred, precluded and prohibited the
Langes from making any Lange or any Lot 4 deck or deck usage claims against
the Guests, from filing any Lange or Lot 4 deck related suit against the Guests and
from seeking or obtaining any Lange recovery of any judgment, money, relief
and/or remedy from and/or against the Guests as the Guests’ indemnitors;

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS® C:r“i:fa" ::gf; ’;ﬁ
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR - M:: ::i! Lane
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washingian 98335
DEFENDANTS’ FAVOR-7 {253) 495-1244
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Under the 1987 ESM Lange indemnity contract, the Langes also stipulated and
admitted at trial and through counsel that the Langes had and have the duty and
the obligation - and are required by contract - to indemnify, pay, reimburse and/or
compensate the Guests for any Guest damage, loss, harm, cost, expense, fees
and/or judgment related to and/or arising out of any Lange and/or Lot 4 deck on
any part of Lot 5 and/or any use and/or utilization of the 1987 ESM ‘easement’
document and/or any alleged Lange or Lot 4 owner ‘deck easement’ on Lot 5;

The Langes knew before the Langes built the Langes’ new deck on part of Lot 5
in April 2011 without the Guests’ permission, consent or approval - and over the
Guests’ objections - that the 1987 ESM recorded ‘easement’ document included a
Lange and/or a Lot 4 owner indemnity contract;

The Langes abandoned any Lot 4 SR CC&R “deck encroachment easement’
claim at trial;

The Langes relied entirely, completely and solely on the 1987 ESM recorded
Lot 4 owner and Lange purported ‘deck easement’ on Lot 5 at tria] as “the
law of this case” as the sole basis and the sole ground for the Langes®
purported “right” to have a Lange deck on part of Lot 5;

The Langes admitted at trial that David Lange knew before trial that SR had a lot
of easement problems and also that the SR Development real property also had a
lot of problems, and also that David Lange as SR President had notified numerous
SR Association owners at various SR committee meetings before trial that there
were a lot of SR easement problems and a lot of SR real property problems;

The Langes admitted at trial that they built their new Lot 4 deck in April 2011 on
the Guests’ Lot 5 land over the Guests’ objections;

The Langes admitted at trial that the Langes built their new Lot 4 deck on the
Guests® Lot 5 land over the Lot 5 ‘easement boundary® identified in the 1987
ESM recorded ‘easement’ docunient;

The Langes admitted at trial that there was a Guest and a Lot 5 privacy issue that
existed as a result of the Lange Lot 4 deck on the Guests Lot 5 property and that
was also created by the Langes® April 2011 construction of a Lange Lot 4 deck on
part of Lot 5;

The Langes admitted at trial that the word “exclusive” was not in the 1987 ESM
‘deck easement’ recorded document.

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS’ c :;;::’:;,,:fgz:;,
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR ssas e S
DEFENDANTS™ AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washington 8835
DEFENDANTS’ FAVOR- 8 (233) 483-1244
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5. The Guests established their RCW 7.28.070 Lot 5 title at trial
with no Lot 4 deck or other easement on Lot 5.

The Guests established at trial through the court admitted trial exhibits, the Langes’ pre-
trial JSE and trial admissions and stipulations and Suzanne Guest’s trial testimony that the
Guests’ title to Lot 5 was the Lot 5 October 28, 2004 statutory warranty deed title that Fidelity
National Title and the “Trust’ faxed to the Guests on November 1, 2004 to review, examine,
approve, accept and °sign off on’ in exchange for the Guests’ Lot 5 purchase price money, a
RCW 7.28.070 Guest Lot 5 title without any Lot 4 deck or any other Lot 4 or Lange easement on
Lot 5.

¢ P Trial Exh. 28;

* The Langes JSE admission and pre-trial stipulation that the Guests’ October 28,
2004 Lot 5 title was authentic and admissible at trial is on file herein;

* The Langes also admitted at trial that the Guests’ October 28, 2004 title to Lot 5
was relevant when the Langes did not object to the admission of P Trial Exh. 28;

* Suzanne Guest trial testimony identifying the Guests’ Lot 5 title and the Lot §
real property that the Guests purchased in 2004,

* RCW 7.28.070.

6. The Guests’ Lot § title defeats any Lange recovery, remedy, relief
or any judgment in the Langes’ favor.

The Lange admission and stipulation related to the Guests’ Lot 5 title - with no Lot 4
owner deck or any Lot 4 owner easement on Lot 5 as depicted on the January 31, 1986 recorded

Spinnaker Ridge Development “final plat” — in addition to the Lange admitted 1987 Lange-

GUEST OPPOSITION AND OBIJECTION TO DEFENDANTS’ cﬁr"i:f::h“af”cise 'ﬂ
PRESENTMENT OF A “FINAL JUDGMENT™ AND/OR “JUDGMENT FOR sa33 m:;: ::“ Lame
DEFENDANTS™ AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washington 38335
DEFENDANTS’ FAVOR- 9 {253) 495-1244
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Guest indexﬁnity contract and the Lange SR CC&R indemnity and payment contract applicable
to the Langes defeats any Lange judgment, remedy and/or relief against the Guests in this action.
* P Trial Exh. 28;
* P Trial Exh. 20 (SR recorded 1986 final plat, no SR Lot 4 easement on SR Lot 5)

* P Trial Exh. 11 (Lange Lot 4 title documents, SR Plat diagram, no Lot 4 easement
on Lot 5);

* P Trial Exh. 23 (SR Articles of Incorporation, no SR Assoc. Lot easements);
* P Trial Exh. 14 (Jan. 1986 SR Declaration and CC&R,.no Assoc. Lot easements);

* Suzanne Guest trial testimony; and

7. The Guests’ Lot 5 title established b the admitted evidence
at trial as “the law of this case” also defeats the Trust’s
claims and the Trust’s non-final CR 54(b) declaratory judement.

As above, the Guests’ Lot 5 title established by the evidence admitted at trial, the
admitted trial exhibits and the Langes® admissions and stipulations at trial is the “law of this
case” and as “the law of this case” the Guests’ Lot 5 title defeats the Trust’s claims in this case
and the Trust’s CR 54(b) non-final declaratory judgment in this case as a matter of law.

See above; CR 54(b).

THE LANGES’ QUIET TITLE
COUNTERCLAIM AND THE GUESTS’ DEFENSES,
AFFIRMATIVE DEFENSES AND PRAYERS FOR RELIEF,
DAMAGES AND ANY INJUNCTIVE RELIEF

HAVE NOT BEEN REACHED
GUEST OPPOSITION AND OBJECTION TO DEFENDANTS' Canstapher 6east
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR s S
ain ai ane
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washingtan 88335
DEFENDANTS’ FAVOR- 10 (253) 485-1244
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8. There was no evidence at trial that the Langes had filed a quiet title
counterclaim against the Guests.

The Langes did not request affirmative relief in their favor at trial on any Lange
counterclaim or any evidence at trial that the Langes had filed a counterclaim against the Guests.

The existence of any Lange quiet title claim resided in the Langes’ quiet title
counterclaim. That quiet title counterclaim asserting “exclusive” Lange use of the Lange Lot 4
deck on Lot 5 relied entirely on the SR CC&Rs and the Lange CC&R purported “deck
encroachment easement”, with no affirmative reference to or affirmative reliance on the 1987
recorded ‘easement’ document evidencing the Langes’ knowledge prior to construction of the
Langes Lot 4 deck on Lo’; 5 in April 2011 and prior to trial that the 1987 document did not create
a Lange Lot 4 ‘deck easement’.

The Langes - for their part - explicitly and expressly abandoned the SR CC&Rs and SR
governing documents at the July 2014 Guest v. Lange trial,

The Guests are the prevailing parties on the two Lange counterclaims. The Guests’®
December 2012 Answer to the Langes’ counterclaims preserved and asserted that some SR decks
and patios are or may be subject to defined casements, not admitting in December 2012 that the
Langes had a deck easement on Lot 5, and expressly denying that any such easements, if any,
were or are for the sole and “exclusive” use of the owners of the lots they may serve.

Plaintiffs Counterclaim Answer also denied that the Langes’ current deck on Lot 5 and
otherwise had been in place since the SR original development, denied all Lange prayers for
relief, and asserted numerous Guest affirmative defenses which entitle the Guests to monetary
and other recovery barring the Langes’ claims under the doctrine of “unclean hands”, breach of

the Langes’ fiduciary duties and obligations to the Guests, contract bar, estoppel, waiver, that

GUEST OPPOSITION AND OBJECTION TO DEFENDANTY’ Chonsionnae st
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR 5033 M o Lane
DEFENDANTS” AND/OR ENTRY OF ANY )UDGMENT IN Gig Harbor, Washington 98335
DEFENDANTS' FAVOR.- 11 (253) 495-1244
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fact that the Langes had not incurred or paid any attorneys fees or costs for the Langes to recover |
and the Langes failure to mitigate their damages.

In Answer to the Langes’ quiet title counterclaim, the Guests also asserted the Lénges’
idemnity contract as a complete bar to any Lange recovery or judgment against the Guests as
well as the Langes’ contract duty and obligation — admitted by the Langes at trial - to indemnity
and insure the Guests from and against any and all harm, loss, damages, costs and expenses
including any attorneys fees and litigation expenses that Plaintiffs incur as a result of the
casement and “contract dispute and claims between Lot 4 and Lot 57,

Based upon the Guests’ Counterclaim Answer and Counterclaim Affirmative Defenses,
the Guests explicitly and expressly requested:

*...payment, reimbursement and compensation for all fees and all costs and

full [Lange] indemnity to the fullest extent permitted by statute, contract,
insurance law, common law and/or equity for Defendants’ conduct”
and

“...whatever further legal and equitable relief, including injunctive relief, as this

Court finds appropriate under the facts of this case”.

The Guests are entitled to submit, present and adjudicate their indemmnity damages and
losses as part of a post-verdict Lange quiet title counterclaim Motion and obtain a monetary

Jjudgment in their favor as wel] as any available injunctive relief in the Guests® favor.

THE LANGES’ REQUESTED

STATUTORY COST AND FEE AWARD

The Langes requested a statutory award of costs and fees in the amount of $565.00 in the

Langes’ proposed “Judgment for Defendants™.

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS’ s Tomnar oy
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR saas e S0 L
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washingtan 98335
DEFENDANTS’ FAVOR- 12 (253) 495-1244
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Plaintiffs’ addressed the requested costs and fees in the Guests’ September 11, 2014 filed
Opposition and Objection to the Langes’ Cost Bill. In reality not only are the Langes not
entitled to recover any costs or fees from the Guests, it is the Guests who are entitled to recover

fees and costs from the Langes as previously indicated and as above.

DATED this 17th day of September, 2014.

Rasmame

Suzanng Gu?st ’ \//

Christopher Guest

Pro Se

6833 Main Sail Lane

Gig Harbor, Washington 983335
(253) 495-1244

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS" Cnrisiannar muass
PRESENTMENT OF A “FINAL JUDGMENT" AND/OR “JUDGMENT FOR IO
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washinglon 98335
DEFENDANTS® FAVOR- 13 (253} 495-1244
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CERTIFICATE OF SERVICE

On the date set forth below, | caused to be served in the manner indicated below

a copy of the above Guest Opposition and Objection to the Defendants’ Presentment of

a “Final Judgment” and “Judgment for the Defendants”, the September 17, 2014

Declaration of Suzanne Guest in support of the Guest Opposition and this Certificate of

gelrvice to the parties and to the attorneys identified below in the manner identified
elow,

Former Attorneys for Defendants Lange on the Lange
‘Counterclaim’ against the Guests {courtesy)
Mr. William T. Lynn {xx ) E-Mail

Ms. Shelly M. Andrew

Gordon Thomas Honeywell, LLP

1201 Pacific Ave., Ste. 2100

P.O. Box 1157

Tacoma, WA 98401-1157

wiynn@gth-law.com: .-sandrew@gth-law.com;
fostruske@gth-law.com: thoober@gth-law.com

Associated Attorney for Defendants Lange on the defense andlor
Lange ‘counterclaim’

Timothy J. Farley, WSBA #19737 {xx ) E-Mail/E-Service
Farley & Dimmock, L.L.C.
2012 34th Street

P. Q. Box 28

Everett, WA 98206-0028
tifarley@farleydimmock.com

Attorney for Christopher .and Suzanne Guest on _Lange
Counterclaim Associated with Christopher and Suzanne Guest
David S. Cottnair {xx) E-Mail/E-Service
Merrick, Hofstedt & Lindsey P.S
3101 Western Ave, Suite 200
Seattle, WA §8121

deottnair@mhiseattle.com

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS' Ghristanhor oot
PRESENTMENT OF A “FINAL JUDGMENT" AND/OR “JUDGMENT FOR soss S
DEFENDANTS® AND/OR ENTRY OF ANY JUDGMENT IN Gig Harbor, Washingte 38335
DEFENDANTS’ FAVOR- 14 (253) 495-1244
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Attorney for The Coe Family Trust, Trustee Michael Coe,
Counterclaimants, Third-Party Defendants, Cross-Claimants

and Thirdparty Trust, Michael Coe, Carol Coe, Carol Ann White
and John L. White, Michael Cox, Marilyn LaBarbara et al

Patrick McKenna

Betsy A. Gillaspy

Salmi & Rhode, PLLC

821 Kirkland Avenue Suite 200

Kirkland, WA 98033

pmckenna@gillaspyrhode.com; bgillaspy@gillaspyrhode.com

{xx ) E-Mail/E-Service

Appellate and Association Triai Court Atterney for David Lange
and Karen Lange

Irene Hecht

Keller Rohrback

1201 Third Avenue, Suite 3200
Seaftle, WA 98101-3052
ihecht@kellerohrback.com

Barbara Creely (assistant to Ms. Hecht)
bereely@kellerrohrback.com

(xx ) E-Mail/E-Service

| declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

EXECUTED this17th day of September, 2014, at Gig Harbor, Washington.

Suzanne Guest

GUEST OPPOSITION AND OBJECTION TO DEFENDANTS®
PRESENTMENT OF A “FINAL JUDGMENT” AND/OR “JUDGMENT FOR
DEFENDANTS” AND/OR ENTRY OF ANY JUDGMENT IN
DEFENDANTS® FAVOR- 15

4830

Suzanns Guest
Christopher Guest
Pra Sa
3833 Main Sail Lane
Gig Harbor, Washington 98335
(253} 495-1244
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The Honorable Stanley J, Rumbaugh

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Plaintiffs,
V.
DAVID LANGE and KAREN LANGE,

husband and wife, and the marita]
community comprised thereof,

Defendants.

NO. 11-2-16364-0

JUDGMENT FOR DEFENDANTS

This matter was tried by a jury of twelve from J uly 8, 2014 to July 16, 2014, the Honorable

Stanley J. Rumbaugh presiding. Plaintiffs Christopher Guest and Suzanne Guest appeared pro se and

through their attorney of record, David 8. Cottnair. Defendants appeared through their attorney of

record, Timothy J. F arley.

The parties presented evidence and tcstimbny to the jury and on J uly 16, 2014, the Jjury returned

a verdict in favor of defendants on all of the claims asserted by plaintiffs against defendants, A copy

of the jury’s verdict is attached as Exhibit A.

Consistent with the jury’s verdict, the Court enters judgment as follows:

L. All claims made by plaintiffs Guest in this action are dismissed with prejudice.

JUDGMENT FOR DEFENDANTS - 1

Farley & Dimmock, £LC
2012 34 Streer

P.0. Box 28

Everetr, WA 98206-0028
Tek (425) 339-1323

Fax: (425) 339-1327
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2. Defendants are awarded judgment on their claim for quieting title to exclusively use,

maintain, repair, and replace the deck serving their property as it now exists against any

claim of the plaintiffs.

3. Defendants are awarded statutory costs and attorney’s fees of $565.00.

Dated this day of September, 2014,

The Honorable Stanley J. Rumbaugh

PRESENTED BY:

Timoth%F ey, WSBA # 18737
Attorney for Defendants Lange
COPY RECEIVED:

MERRICK, HOFSTEDT & LINDSEY, P.S.

David S. Cottnair, WSBA #28206
Attorneys for Plaintiffs on Counterclaim

Christopher Guest, Pro Se Plaintiff

JUDGMENT FOR DEFENDANTS - 2

4833

Suzanne Guest, Pro Se Plaintiff

Farley & Dimmock, LEC
2012 344 Street

P.O. Box 28

Everett, WA 98206-0028
Tel: (425) 339-1323

Fax: (425) 339-1327




=R " T~ R ¥ T e Ut R S

NN b b ek et e ped e e e
R BN RE I $ 3 30355 00z =

25

CERTIFICATE OF SERVICE
[ certify under penalty of perjury under the laws of the State of Washington that I caused a copy
of the foregoing Judgment for Defendants to be served on the following person(s) identified below on

September 3, 2014 via E-mail and U.S. Mail;

Suzanne and Christopher Guest David 8. Cottnair

6833 Main Sail Lane Merrick, Hofstedt & Lindsey, P.S.
Gig Harbor, WA 98335 3101 Western Avenue Ste. 200
E-mail: emmal g@aol.com Seattle, WA 58121

Pro Se Plaintiffs E-mail: deottnair@mbhlseattle.com

Attorney for Plaintiffs on Counterclaim
Q H
a &
Dated this _~ day of September, 2014.
FARLIg/&_DIMMOCK, LLC

S

~

TimothikJ, Farley, WSBA # 18737
_Attorn Defendants Lange

JUDGMENT FOR DEFENDANTS - 3 Farley & Dimmock, LLC
2012 3¢h Street

P.O. Box 28

Everett, WA 98206-0028
Tel: (425) 339-1323
Fax: (425) 339-1327
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FILED
DEPT. 18
IM OPEN COUR

11-2-16364.0 42968468  VRD 07-23-14 X
s - WL 16 200
Pierce County Glerk
| SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY
" CHRISTOPHER GUEST and SUZANNE ).
GUEST, husband and wife, %
Plaintiffs, ) NO. 11-2-16364-0
)
v, g SPECIAL VERDICT FORM

' DAVID LANGE and KAREN LANGE, )
husband and wife, and the marital community )
comprised thereof, )]
)
Defendants. )
)

We, the jury, answer the questions submitted by the court as follows:

QUESTION I: Did defendants breach a contract with the plazntxffs not to build their deck in an
area where it had previously existed? .

ANSWER: _ T\O (Write "yes" or "no")

(INSTRUCTION: If you answered "no” fo Question’] still answer Question 2. If you answered
“ves” 1o Question I, answer Questzon 2and3.)

QUESTION 2: Did defendants Lange breach their covenant of good faith and fair dealmg with
the Guests?

ANSWER: D (Write “yes” or “no™)
(INSTRUCTION: Ifyou answered “yes” to Quesz}on 2, answer Question 3)

QUESTION NO. 3: What is the total amount of the plaintiffs’ damages as to plaintiffs’ breach
of contract and/or covenant of good fait fair dealing claim?

ANSWER:

i

ExHiBir_ A
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QUESTIONNO. 4: Is the deck as presently constructed tresPassihg o the Guests’ Lot 5
property? y

ANSWER: MO (Write “yes” or “no)
(INSTRUCTION: If you answered “no” to Question 4, sign this verdict form. I you answered

"yes™ to Question 5, answer Question 5.

QUESTION 5: What.is the total amount of the plaintiffs’ damages as to plaintiffs’ trespass
claim?

ANSWER:3 & : )

Dated this ___day of July, 2014.

Presiding Juror
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E-FILED
IN COUNTY CLERK'S DFFICE
PIERCE COUNTY, WASHINGTON

] September 17 2014 11:51 AM
KEVIN STOCK
2 COUNTY CLERK

NO: 11-2-16364-0

(V3]

4
5
6
The Honorable Stanley J. Rumbaugh
4
8
9 SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY
+ 10 || CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
11 )
Plaintiffs, ) NO. 11-2-16364-0
12 )
V. ) DECLARATION OF SUZANNE
13 )  GUEST
DAVID LANGE and KAREN LANGE, )
14 || husband and wife, and the marital community )  IN SUPPORT OF GUEST OPPOSITION
comprised thereof, )} TO LANGE PRESENTMENT OF
15 ) JUDGMENT AND ANY ENTRY OF
Defendants. )  JUDGMENT IN DEFENDANTS’
16 )  FAVOR
17 )
THE COE FAMILY TRUST and Trustee }
18 |} Michael Coe, )
)
19 Interveners, )
' )
20 v. )
)
21 || CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
22 )
Respondents. )
23 )
)
24 )
< )
25 )
CHRISTOPHER GUEST and SUZANNE )
26 || GUEST. husband and wife, )
DECLARATION OF SUZANNE GUEST IN SUPPORT OF GUEST Suzanns Guest
OPPOSITION TO LANGE PRESENTMENT OF JUDGMENT AND/OR e
ENTRY OF ANY JUDGMENT IN DEFENDANTS’ FAVOR L. - | ' 8833 Main Sail Lane

Gig Harbor, Washington 88335
(253) 495-1244
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Third-Party Plaintiffs,
V.

MICHAEL COE and CAROL COE,
individually and as husband and wife and the
marital community thereof, and CAROL ANN
WHITE and JOHN L. WHITE individually
and as wife and husband and the marital
community thereof,

N N et N et e v e e e N

Third-Party Defendants.

I, Suzanne Guest, declare, certify and testify that the following facis and statements are
true and correct and are based on my personal knowledge under the perjury laws of the State of
Washington.

1. Tam a party in the above-captioned action.

2. I am over the age of 18, am competent to declare, certify and testify, and do so herein
based on my personal knowledge.

3. Icertify that all facts and any and all statements regarding party admissions contained
in the Guest Opposition and Objection to the Langes’ Presentation of Judgment and/or any entry
of judgment in the Langes favor are true and correct including but not limited to the July 2014
post-verdict Association, Spinnaker Ridge Board and Attorney John Burleigh admissions
identified on Guest Opposition page 4.

4. Atthe close of the evidence after closing argument, David Cottnair notified the Court
in my presence in open court that the Langes’ quiet title counterclaim had not been reached at the
July 2014 Guest v. Lange trial. The Court indicated that the parties and attorneys should note the

counterclaim up for a motion and hearing. Lange counsel agreed to this procedure.

DECLARATION OF SUZANNE GUEST IN SUPPORT OF GUEST Suzanns Guser
OPPOSITION TO LANGE PRESENTMENT OF JUDGMENT AND/OR Cerese
ENTRY OF ANY JUDGMENT IN DEFENDANTS’ FAVOR L - 2 6833 Wain Sail Lane

Gig Harbor, Washingtan 98335
{283} 4951244
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DATED and EXECUTED this 11™ day of September, 2014 at Gig Harbor, Washington.

—_—

Suzanne Guest
DECLARATION OF SUZANNE GUEST IN SUPPORT OF GUEST GSuzanne Guest.
OPPOSITION TO LANGE PRESENTMENT OF JUDGMENT AND/OR A
ENTRY OF ANY JUDGMENT IN DEFENDANTS’ FAVOR L - 3 6833 Main Sail Lane

Gig Harbor, Washington 98335
(253) 495-1244
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E-FILED
IN COUNTY CLERK'S
PIERCE COUNTY, WAS
September 18 2014 4§
KEVIN STOCH

COUNTY CLEH
NO: 11-2-1636

The Honorable Stanley J. Rumbaugh

SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
)
Plaintiffs, ) NO. 11-2-16364-0
)
V. )  ERRATA
)
DAVID LANGE and KAREN LANGE, )  MISSING EXHIBIT B
husband and wife, and the marital community )
comprised thereof, )  GUEST SEPTEMBER 17, 2014
)  OPPOSITION AND OBJECTION
Defendants. ) TO LANGE PRESENTMENT OF.
)  JUDGMENT AND/OR ENTRY OF
JUDGMENT IN LANGES’ FAVOR
)
THE COE FAMILY TRUST and Trustee )
Michael Coe, )
)
Interveners, )
)
V. )
)
CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
)
Respondents. )
)
)
)
)
ERRATA — MISSING EXHIBIT B TO GUEST SEPTEMBER 17, 2014 Christannar Govst
OPPOSITION AND OBJECTION TO LANGE PRESENTATION OF LS
JUDGMENT AND/OR ANY ENTRY OF JUDGMENT IN LANGES Gig Harbor, Washingtan 98335
FAVOR -1 (253} 495-1244

OFFICE
HINGTON

:50 AM
4

K
14-0
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CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Third-Party Plaintiffs,
V.

MICHAEL COE and CAROL COE,
individually and as husband and wife and the
marital community thereof, and CAROL ANN )
WHITE and JOHN L. WHITE, individually )
and as wife and husband and the marital )
community thereof,

Third-Party Defendants.

Attached hereto is the inadvertently missing Exhibit B, admitted Guest v. Lange Trial
Exhibit 15, referred to on page 5, lines 20-21, of the Guests’ September 17, 2014 Opposition to
the Langes’ presentation of a “Final Judgment” and a “Judgment for Defendants”. By and

through this Errata, reference, attachment and incorporation, the Guests hereby incorporate the

attached Exhibit B as if it had been attached to the original September 17, 2014 filing.

DATED this 18th day of September, 2014.

ERRATA - MISSING EXHIBIT B TO GUEST SEPTEMBER 17, 2014
OPPOSITION AND OBJECTION TO LANGE PRESENTATION OF
JUDGMENT AND/OR ANY ENTRY OF JUDGMENT IN¥ LANGES’
FAVOR -2

4841

Suzanne Guest

Christopher Guest

Pro Se

6833 Main Sail Lane

Gig Harbor, Washington 98335
(253) 495-1244

Suzanne Guest
Christapher Guest
Pra Se
§833 Main Saif Lane
Gig Harbor, Washinglan 88335
(253) 495-1244




CERTIFICATE OF SERVICE

The undersigned certifies under the penalty of perjury under the laws of the State
of Washington that | am now, and at all times herein mentioned, a citizen of the United
States, a resident of the State of Washington, over the age of eighteen years, and

competent to be a witness

herein.

On the dates set forth below, | caused to be served in the manner indicated
below a copy of this September 17, 2014 Guest Errata with attached Exhibit B along
with this Certificate of Service to the parties and to the attorneys identified below in the

manner identified below,

Former Afttorneys for Defendants Lange on the Lange

‘Counterclaim’ against the Guests {courtesy}

Mr. William T. Lynn
Ms. Shelly M. Andrew

Gordon Thomas Honeywell, LLP

1201 Pacific Ave., Ste. 2100
P. O. Box 1157

Tacoma, WA 98401-1157
wiynn@agth-law.com;

{(xx ) E-Mail

sandrew@ath-law.com;

fostruske@gth-law.com; Ihoober@qfﬁ:iév_f_.ggm

Associated Aftorney for Defendants Lange on the defense andior

Lange ‘counterclaim’

Timothy J. Farley, WSBA #19737 (xx ) E-Mail/E-Service

Farley & Dimmock, L.L.C.
2012 34th Street

P. 0. Box 28

Everett, WA 98206-0028
tifartey@farleydimmock.com

Attorney for Christopher

and Suzanne Guest on Lange

Counterclaim Associated with Christopher and Suzanne Guest

David S. Cottnair

Merrick, Hofstedt & Lindsey P.S
3101 Western Ave, Suite 200
Seattle, WA 98121
deottnair@mbhlseattle.com

{xx) E-Mail/E-Service

ERRATA — MISSING EXHIBIT B TO GUEST SEPTEMBER 17, 2014 C:;z:‘:::ef'é?:“
OPPOSITION AND OBJECTION TO LANGE PRESENTATION OF 5233 M:: z:“ o
JUDGMENT AND/OR ANY ENTRY OF JUDGMENT IN LANGES' Gig Harbor, Washinglon 98335
FAVOR -3 (253) 495-1244
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Attorney for The Coe Family Trust, Trustes Michael Coe,
Counterclaimants, Third-Party Defendants, Cross-Claimants

and Thirdparty Trust, Michael Coe, Carol Coe, Carol Ann White
and John L. White, Michael Cox, Marilyn LaBarbara et al

Patrick McKenna

Betsy A. Gillaspy

Salmi & Rhode, PLLC

821 Kirkland Avenue Suite 200

Kirkland, WA 98033

pmckenna@gillaspyrhode.com; bgillaspy@gillaspyrhode.com

(xx ) E-Mail/E-Service

Appeliate and Association Trial Court Attorney for David Lange

and Karen Lange

Irene Hecht

Keller Rohrback

1201 Third Avenue, Suite 3200
Seattle, WA 98101-3052
ihecht@kellerohrback.com

Barbara Creely (assistant to Ms. Hecht)
bereely@kellerrchrback.com

{xx ) E-Mail/E-Service

I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

EXECUTED this 18th day of September, 2014, at Gig Harbor, Washington.

e ——

Suzanne Guest

ERRATA - MISSING EXHIBIT B TO GUEST SEPTEMBER 17. 2014
OPPOSITION AND OBJECTION TO LANGE PRESENTATION OF
JUDGMENT AND/OR ANY ENTRY OF JUDGMENT IN LANGES'
FAVOR -4

4843

Suzanne Guest
Christopher Guest
Pro Se
6833 Mzin Sail Lane
Gig Harbor, Washington 58335
{253) 495-1244
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42966400  PLPIN

M

07-23-14

SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Plaintiffs,
V.
DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community

comprised thereof,

Defendants.

THE COE FAMILY TRUST and Trustee
Michael Coe,

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
Interveners, )
)

v, )
)
CHRISTOPHER GUEST and SUZANNE )
GUEST, husband and wife, )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Respondents.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Third-Party Plaintiffs,
V.

MICHAEL COE and CAROL COE,
individually and as husband and wife and the
marital community thereof, and CAROL ANN
WHITE and JOHN L. WHITE, individually
and as wife and husband and the marital

4609

The Honorable Stanley J. Rumbaugh
Trial Date: July 8,2

JUL 10 2014

Pierce County Clerk

NO. 11-2-16364-0



1

community thereof,

Third-Party Defendants.

N’ S’ N’ N’

PLAINTIFF’S PROPOSED JURY INSTRUCTIONS

“\"'*:"" '
DATED this {\*" day of July, 2014.

MERRICK,H/OEST’EDT & LINDSEY, P.S.

-

By

David S. Cottnair, WSBA #28206 ~
Of Attorneys for Plaintiff

DATED this_} " day of July, 2014.

By: //7/7—-——

Suzanne Guest, Pro Se and also
Associated with the Merrick Law Firm
on the Lange ‘Counterclaim’ (i waieie)

DATED this day of July, 2014

o U fisop o552

Christopher Guest, Pro Se and also
Associated with the Merrick Law Firm

on the Lange ‘Counterclaim’ ( W[Wpa.h(i)
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INSTRUCTION NO. _____
CONSIDERATION
If you find that the Guests, in return for a Lange promise did anything legal which they
were not bound to do, or refrained from doing anything that they had a right to do, whether there
is actual loss or detriment to the Guests or actual benefit to the Langes or not, then there was

consideration.

WPI1301.04; Browning v. Johnson 70 Wn.2d 145, 422 P.2d 314 (1967)
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A duty of good faith and fair dealing is implied in every contract. This duty requires the
parties to cooperate with each other so that each may obtain the full benefit of performance.

However, this duty does not require a party to accept a material change in the terms of its

contract.

WPI302.11

INSTRUCTION NO.

IMPLIED DUTY OF GOOD FAITH AND FAIR DEALING

4621
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11-2-16364-0 42066451 CTINJY D7-23-14

" N—e - et m— - -

JUL 15 2014

Pierce County Clerk

)
[
:’3 IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE
.:j CHRISTOPHER GUEST, et al. .
L'—I Cause No. 11-2-16364-0
~, Plaintiffs,
il
{1 Vs,
"” DAVID LANGE, et al.
Defendants.

COURT’S INSTRUCTIONS TO THE JURY

Dated this 15" day of July, 2014.

@e,ﬁta TR~

4736




INSTRUCTION NO. _7_

If you find that plaintiffs justifiably relied on defendants’ promise not to build a new deck

in the area identified in the patio or deck easement, then there was consideration.
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Instruction No. /7

The court has determined as a matter of law that defendants had the right to
rebuild in, and occupy, the area described in the Patio or Deck Easement recorded under

Pierce County Auditor Document Number 8704290509.
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NOTE:

Py

Ne. 7’

PROPOSED
SUBDIVISION ORDINANCE

OF THe TOWN OF GIG HARBOR

1. The section and subsection numbers should be changed to be in aceord
with the usuzl numbering sequence in locsl ordinances,

2, Lot sizes should reflect the availability aof water and sewerage
facilities as controlled by the zoning ordinance.

DECLwBER 5, 1965

Conmulting Services Corporation
1602 Tower Building
Seat*le, Washington 98101
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1.0

2.0

2.1

2.2

2.3

2.4

Q .:y\)\. - — TN N Y -ﬁ\»
' BRSPS~
SUBDIVISION, ORDINANCE

OF THw TOWN OF GIG EARBOR

An ordinance providing rules and regulations for the municipal
agproval of the partitioning of land into platted subdivisions
prescribing standards for the design, layout and development
there-of: providing procedure for municipal approval or dis-
approval therecf providing for the granting of variations and
exceptions thereto: providing a penalty for the violation thsreof:
and repealing all other ordinances in conflict therewith.

BE IT ORRAIN#D BY the Council of the Town of Gig Harbor:

Title

This ordinance shall hereafter be known as the Jubdivision Ordinance
for the Town of Gig Harbor.

Definitions

Comprehensive Plan

The Comprehensive Plan, or portions trereofl, consists of %4hose
coordinated plans in preparation or which have been prepareé by

the Planning Commission for the physical developuent of the
munieipality: or any plans, being portlons of the comprehensive plan,
prepared for the physical development of such nunicipality, that
designate, ameng other thimgs, plans and programs to encourage

the most appropriate use of land, and lessen congestion throushout
the municipalitw, in tte interest of public health and welfare.

Dedication

Dedication is the deliberate appropriation ¢f land or riphts in
land by its owner for any general and public use, reserving to
himself no other rights than such as are compatible with the full
exer:ise and enjoyment of the public use to which the property has
been daveted.

F:nal Plat

Fimal plat is the plan of the subdivision plat, or any portions
thereof prepared for filing of record by the County Auditor, and
containing those elements and requirements set forth in Section &
of this ordinance. After the County Auditor has filed for record
the fimal plat, it shall thereafter be known as an authorized
subdivision plat.

Official Maps

Official maps are those official maps or map, or portions thereof,
adopted by ordinance by th. Council as provided in Ch. L4, 3ee. 6, Laws,
1935, as amended (RCW 35,63.110).

1
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2,5

2.7

2,8

2-9

2.10

3.0

4.0
4.1

i

Planning Commission

The Flanning Com.ission shall be that Jommission established by
the Council of the Town of Gig Harbor as provided in Ch. b,
laws, 1935, as amended (Ch. 35.63, RCW).

Preliminary Plat

A Preliminary subdivision plat is a preliminary plan of thre
suidivision plat, contzining the elements and requirements
as set forth in Sectlion 5 hareof.

Subdivider

4 subdivider is any person, fim or corporation proposing to
make, or having made, a subdiviiion plat.

Subdivision or Plat

A subdivision plat is an area of land, which has been divided
into lots or tracts of land and must include a ©ap, or maps
related thereto, for the purpose, whetrer immediate or future,
of transfer of ownarship.

Tentative Approval

Tentative approval is the official approval given to the proposed
preliminary subdivision plat, or dedication by the Planning Comnmission,
and the Town Jouncil, meeting in regular session.

Final Boproval

Final approval is the final official approval given by the Planning
Commiss.on and the Town Counecil on the Final subdivision plat,

or dedication or portion thersof that has previously received
tentative approval,

Regulation of land Development

No person, firm or corporation may alter or revise tlhe boundary
lines of any property or partition, or divide for separate
ownership any land, or proposing to rake, or having made a

plat or subdivision of land containing four or more lots, plats,
or tracts, or proposing to make or haveing made a plat or
subdivision containing a dedication of any part thereof as a
publie street or highwar, or shall enter into any contract for the
sale of, or shall offer to sell said subdivision, or plat, or

any part thereof until there has been obtained from the Planning
Commission final approval of the subdivision plat, or dedication
in accordance with the prescribed rules and regulations contained rerein.

Procedure

Preliminary Review

The subdivider, his engineer and/or lend surveyor, while the

proposed plat, subdivision, or dedication is in sketeh form .

shall consult with the planning commisslion, for the purpose of
B
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k.2

4.3

4.3.1

b.3.2

h0303

Le3.k4

hiB.S

L.3.6

R I S 7, N |

ascertaining the requirements of 8fficisl kaps or any portions
thereof, and obtaining any explanation of the rules and
regulations herein contained as may be necessary and related to
the proposed plat, subdivision, or dediecation.

Preparation of the Proposed Plat

The subdivider shall employ a licensed professional land surveyor

to prepare the proposed plat in accordance with tte requirements
of Sectien 5 harsof,

Tentative Approval

Four copies of all data constituting the proposed plat shall
be submitted to the “own Clerk togetter with an applicat .on
for tentative approval.

Fees

The application for tentative approval of a proposed subdivision
plat shall be accompanied by a fee in the amount of $5.00 for each
lot to be created up to a maximum of $125.00 per subdivision.

The Town Clerk will affix to tte applicstion for tentative approval
of a proposed subdivision plat a file number and the date it is
received.

The Town Clerk will transmit one copy of the proposed plat to Lhe
town engineer for recommendations regarding the proposed subdivision
plat or dedication, and transmit one copy to the Planning Commission,
one copy Lo the Jounty Health Cfficer, and retain in a file one

copy for public reference,

The Town sngineer, amd other interestgd Town department heads within
the scope of their munieipal functions shall submit their recommend-
ations regarding the proposed subdivision plat, or dediecation to

the Planning Commission within a period of three weeks from thz day

the Town Clerk receives the application for its approval.

Notice of public hearing on thre proposed subdivision plat, or
dedicalion shall consist of at least three copies of 1le notice of tie
hzaring, posted in conspicuous places, on or adjacent to the land
proposed to be platted, in which the time and place of such hearing
is clearly indicated, all of which shall be posted not less than
seven days prior to the hearing: and the anncuncement of public
hearing shall be submitted by registered or certified mail not less
than seven days prior to the time of the publie hearing ro the owners
of record of 211 contiguous properties to the proposed subdivision
plat, or dediecat.on. Notice of each such publie hearing shall be given
in acecordance with Ch. 216, laws, 1935, State of Washingten.

-3
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4.3.7

Lok
&'k'l

Luk.2

Loh3

L.5
3.5,1

4.5.2

L.5.3

La5.4

Le545

The Flanning Commission and Town Council will either tentatively
agprove or disapprove tle proposed subdivision plat, or dedication
within a period of 60 dars after thke Town Ulurk has received thre
applicestion., A& certificate of approval or disapproval shall be
forwarded to the subdivider and each of the municipal offlcers

that received a copy of the proposed subdivision plat, or dedication,
Tentative approval shall be effective for a period of one year. An
extenstion of one year may be granted by tke Planning Commission upcn
the application of the subdivader.

Inatallation of Improvements

Wren the preoposed subdivision plat is approved b: the Planning Commigsion
the sabdivider, before requesting funal appr-val, shall elect by a
written statement to carry out mirimum improvamente in accordance

with the provisions of Section 7 herein contzined by sither of tte
following methods or by a ccmbination of these netlods:

By furnishing the Town of Gig Farbor wiik 2 subdivision plat bond,
in which assurance is given the Town that the installation of tle
minimum improvements will be made within ons year from the date of
final a.proval and that such improvement will be carriad ocut as
provided in Section 7.0. The amount of the subdivision plat bond
shall be detemmined by the Town Engineer. All legal costs incurred
by the Town to enforce cqupletion of site improvements shall be
borne by the subdivider] r?ecome a lien against ‘he property.
re.
inimum improvements in accordance with tre

By actually installing the
provisions of Section 7.

Final Approval

After cempletion of all improvements or complying with the requirements
set forth in 4.4.2, the subdivider shall submit the original and four
copies of his final subdivision plat to the Town Clerk with a request
for final approval togetler with ihe required fee as specified in
L.3.2. '

The Town Clerk will forward the subdivision plat to the Town Engineer who will
check it for completeness and accuracy and indicate his satisfaction by
affixing his signature and seal thereto and {orward the subdivision plat

to tre Planning Commission.

The Planning Cowmission shall hold a public meeting to consider final
approval within 30 days of the date of request.

The Planning Commission and the Town Council shall grant final ansproval
after ascertaining thet all requirements of these regulations awnd

any other requirements specified b; the Planning Commission and the Town
Council have been met,

The fine) subdlvision plat shzll then be submitted b+ the Town Jlerk to
the Towr: Treasurer who shall affix his signature tlereto alter all
town assessments on the property being platted have been paid.

-fp-
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k.5.6.2

b,5.6.3

4e5.6.4
5.5.6.5

L.5.6.6

5.1.2

5.1.3

5.1.4

5.2.1
5.,2.1.1
5.2.1.2

5.2.1.3

oA A

The Town Clerk shall transmit the approved plat to the following
officials:

One copy to the County Assessor for the segregation of taxes and
assessments.

The original to tre Count; Treasurer for endorseszent of the
Treasurer's Certificate,

The original to the Count- Auditer for filing for reccrd, Alss tre
platter shall pav the filing fees stipulated by the Countr» Auditor,

One copy to the Planning Commission,

One copy shall be retained by the Town Clerk and the same to be
placed in a file available to the publiec,

After the final plat has been filed for record by the County Auditor
it shall be known as an authorized plat, subdivision, or dedication of
the land as provided in Ch, 186, See. 7, Laws, 1937 as hereafter
amended {RCW 58,14,060),

Hequirements of the Freliminarr Plat

Gereral Re .iremcnts

Tre preliminary svbdivision plat shall be prepared by a licensed, pro-
fezsionalf%gﬁx&ﬂ #p /e land surveyor &n accardance with the require-
ments estaciiunea boePeli, . -

The maps, drawings and data of the preliminary subdivision plat shall
be of size 18 inches by 24 inches.

All maps shall show tie date, scale and the dirsction of true north,
referenced to Washington Lambert Grid, Nort} Zone.

The nap of the preliminary subdivisiop plat shall be Arawn to a scale
50 feet to tre inch.

Any of the following specified waps may be combined in any way whict
will c'early sraw the information regiired.

3recific Reguiremunts

The proposed Subdivis.on plat, shall contain the following infaormation,

Identificat .on and Description

Proposed namz of the plat.

Name and address of the develop:r.

<
. £ nnr*id‘/{r
KName, address and seal of registered egg&ncs?ﬁﬁﬁﬁﬁbr land surveyor who
prepared the plat drawings,
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5.201-“

5.2.1.5
5.2.1.6
5.2.2

5.2.2.1

5.2.2.2

5.2.2.5
5.2.2.6

5.2.3
5.2.3.1

5.2.3.2

5.2.3.3
5.2.3.4

5.2.3.5
5.3
5.3.1

Su3.2

Location of the land to be platted by Section, Townskip and hange
and legal description as shown in the records of the Count- Auditer
of Pierce Co nty.

Wo name streets sball duplicate others within citr.

Lard use classification as established by zoning ordinances.

Delineation of iixisting Conditions

A vicinity map drawn to a scale of four hundred (400} feet to the
ineh showing the tract to be subdivided, the proposed streets and
adjacent amd existing connact.ng streets,

A map showing the relative lacatlon of all lots and tracts econtigucus
to the propdsed subdivision plat and the names and arddresses of 'te
owners of these lots and tracts as shown by the reesrd of tie Auditor
of tte C udiy.

Section 3ubdivision

A wap showing existing monuments of record which will be used in the
plat survey,

4 map shall be prepared showing topography with contour intervals of
five feet or less, refersnced to the United States Joast and Ceodetic
Survey Datum. ’

A& map showing existing easements within the tract,

A map showing the autline of all existing buildings within tre tract
and their relationship to proposed lot lines,

Delineation of Propesed Conditions

layout and dimensions of lots with each lot identified by number or
by number and block.

Indication of all land areas to be used for purposes other than
rasiden ial building sites, The nature, conditions and limitat:ions
of such uzes shall be indiecated.

Permanent cased survey monuments shzll be indicated as speeified b
the Town wungincer,

Layout and dimensions and profiles of proposed streets, alleys,
footpaths and easemants.

Storm water drainzge system.

Water 3ysten

Applicat_.on for tentative approval shall be accompanied by written
evidence from the appropriate water utility that water is available
and will be furnizhed to serve the proposed water distribution system,

A diagram shall be prepared showing 'he proposed water distribufion
system. Fire hydrants shall be located at 500 foot intervals as
measured along streets or easements for vehicular traffic.

-6-
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T e,

5.4
5 ohol

5.4.2

502§-3

6.0

60001

6.1

6.1.1

6.1.2

6&1.3

6.1.4.1

6.1'&.2

Sewer System

Application for tentative approval shall be accompanied by written
evidence from tre appropriate sewer utility that the proposed subdivision
will be served by such sewer district - if such sewer utility exists.

If a public sewer main is not within 800 feet of the proposed
subdivision or if connection to a public sewer is imjossible, as
certified by a letter from the sewer utility, a letter from the
county health officer is recuired indicating that septie tanks
ar other miethods of handling wastes can be installed on tte
proposed subdivislon, without adverse effect on water suoply or
health of the residents of the area.

A diagram shall be prepared showing the proposed sewage disposal
systen.

General Principles of Design and Minimum e~
guirements for the Layout of Subd.visions

In tre planning of a subdivision plat the subdivider shall ‘reuare his
proposed plat in conformance with the following provisions:

Provisions of the Comurehensive Flan

The proposed subdivision shall crovide for such reculrements contained
in oifieial plans or portions thereof and developrunt plans for the
Town of Cig harbur.

The s.biivider stall make available for public acguisition such lands
in th: area to be sibdivided as are designated by the official map for
parks, playgrounds and public buildings, .

Land whic the Planning Coumission has found unsuitatle for subdiv_sion
due to flooding, bad drainage, steep slopes, rock fromations, or oti.r
features likely to be harmful to the safety, welfare, and general health
of the future residents, and the Plamwiing Commission considers

inappropriate for subdivision, shall not be subdivided, unless adequale

and feasible subdivision methods are formulated by tlre developer and approved

by the Town .tnginser and the Count. Health De artront.

Special drainage easements shall be worded individuwally to suit the
drainaje situation on each plat.

Where agpropriate, the plot s-all include a drainage easw ent as
Pollows: MAn easerent is resatved upoa the following lois in
Jubdivision, granting the riyht for surface water
to drain across, in a natural course, sald lots of the syt vision,
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1.5

6.2

6.2.1.1

6'2‘102

6.2.2

6.2.2.1

6.2.2.2

6.2.2.3

6.2.2.4

6.2.3
6.2,3.1

6.2.3.2

6.2.3.3

6’3

Those areas of the Tewn, where topographical slopes are 20 p.recent
or more, shall be subdivided in conforiance with any addit ional
requireients which the Planning Coomission shall provide to any
subdivider within three weeks after preliminar+ review by the
Planing Commission.

Streets

The following requires .nts are applicable when the plat is provided
with dedicated public streets.

Street layout shall conform to the most advantageous developmunt of
the adjoining areas, and the entire neighborhood, and sh211 provice
for the continuity of appropriate strests and arterizls,

The length of Blocks shall not excesd Thirbeen himdred twenty foet
(1,32, feet).

Rights-of~ﬁay

Ovad end streets less than Siz Hundred sixiy (660) feet in lencth
shall have a minimum right-of-way of fifty (50) feet.

Through streets and dead end streets over Six hundred sixty feet
in length shall have & minimum right-of way of Sixty (40) fest.

All dead-end streets and private lanes shall teruinate in a cul-de-sac
having a minimum diameter of eighty(80) feet or other equivalent
design as approved by the Planning Cozmission.

#hare cut slopes and street fills fall outside a n rmal width street,
extra street righbi-of-way to accommodate suech cuts and f£ills, and
their maintenance, shall be provided or and ecasem nt for said cut
slopes or fill slopes, falling outside of siad right-of-way, nas be
provided for on the face of th: final plat,

Brades and Curves

Grades of streets shall not exceed eight(3) p:reent unless conditicns
of topography require a steeper grade for practical reasons, in tre
Judgment of the Town .ngineer,

A1l Changes in street grades shall be comnected by vertical curves
meeting the standards of the Town Lngineer,

The lot or tract linss at street interssctions shall be rounded with a
minimum raddus of twenty (20) feet.

Private Lanes
The Pollowing requirements and limitations are applicable when the plat,
by virtue of its unique or small size or dimensions, cannot, in ite

judgment of the Plamning Commission, reasonable provide a right-of-way as
definsd in Section 6.2.2

-8~
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6'3v1.1

6.3.1.2

€.3.3

6.3.4

6«401

6‘h'2

e aa

Iland may be subdivided where acclws is provided between the building
sites and a public strest via a private land when such lane stall
serve a miaximum of three bullding sites or less and when the following
conditions are met by the subdivider:

The total number of building sites is the maximum number of building
sites permitted under the zoning ordinanice area requirenents, or
restrictions of protegtive deed covenants.

Perpetual and reciprocal sasements between the several lots of the
subdivision shall be in a form a.proved br the Planning Commission

and recordsd with the iuditor. Sich easements, generally, Bhall be

for ingress and egress of vehicular and pedestrian traific, utilitiss,
including those underground and for the setting of poles and the stringing
of wires and hy tre terms of its grant, it shsll cease as to any
dominant tenexent whenever such dominant tensment shall abutt upon a
public street. In particular, such easemsnts shall perpetually grant to
the Town of Gig Harber the right of ingress and egress over and upon thre
same for the exercise of the police power of the town ineluding the
conduct of all municipal responsiblity, the protection of life, property
and the general welfare anid such easemesnts shall perpetually hurdsn

the servient tenenents with the obligation of upksep, maintenance and
repdir of the private lane, in accordance with minimuwn standards for
such work prevailing in the town, so as te insure, in the future, the
continuing exercise by the town, of its police power in the subdivision.

Private lanes shall have a minimum width of twenty (20) fest,

The location of all private lanes and turn-around arsas shall be
subject to the approval of the Planning Commission.

Private lanes are prohibited where adequate lot size and proportions

can be obtained by the dedication of full width stresets, notwithstanding
the provisions of Section 6,3.1 or that ths maximum mumber of lats or
tracts possible with a dedicated street may be less than would be possible
if tre plat utilized 2 private lane in lieu of a dedicated street.

Lots
Minimum lot size shall be as speeified in the zoning ordinance, provided
furthsr hat any area designated as @ private lane for use as access

to more than one lot shall not be included in lot area computatlons.

lots shall be of as simple geometric shape as possible,
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€.4.3

buhok

6.4.5

7.0

7.1

7.1.1

7.1.2

7’1‘3

7.2

7.3

Lots designed with long private driveways as a means to avoid the
dedication of a public street, or a portion ttereof, should be
discouraged,

rxcessive depth in relation to width shall be avoided, A proport ion
of depth to width of one and one-hall to one shall be considered
as desirable,

wvery lot shall abutt on a public street by a minimum of twenty (2C)
feet, or shall have access to a public street by a :rivate lane easc.ent
as provided in 3zction 6.3,

interior lots {lots not on a corn=r} shall be at least eigkty (80)
feet wide,

3ide lot lines shall be approximately at right angles to the rigrt-
of-way line of the street on which the lot faces,

dxisting structures shall meet all th. setback roguiren. .nts of tle
zoning ordinance with respeet to all new properter lines,

Procedure for Installing Improvements and
wstablishing Standards Thereto

Streebs and Private Lanes

Streets shall be constructed to full width and surfaced in aceoriance
vith the Town's standard plans and under the supervision of the
Town dngineer,

Private lanes shall be constructed as half width strests

and surfaced in accordancs with the Town's standard plans and under
the supervision of the Town :zngin:er

Street drainage and lot drainape shall be installed in accordance

with the Town standards and to Lhe satisfaction of ihe Town
ingineer.,

Whterﬁxstem

The water distribution system, including the locations of f.re hydrants,
shall be designed and installed in accordance with the standards of
the Town of Gig Harbor. Connection shall be provided for zash lot.

Sewer Jystem

w10~
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713.1

7.3.2

7k

7.5

8.0

8.1

8.1.2

8.1.3

8.1.4

The subdivision shall be privided with a complete sanitary sewer
system providing a public sewer main is lying within eight hundred
(800) feet of the proposed subdivision. The sanitary system shall
be designed and installed in accordance with the standards of the
sewer utility.

If a public sewer mein is not located within eight hundred(800)

feet. of the proposed subdivision and the County Hezlth Officer

has found the scil conditions satisfactory, septic tanks or other
methods of handling waste, as approved by the County Health Officer,
may be installed. O8eptic tank drain fields may not be installed
closer than one hundred (1UD) feet to the line of eordinary high
water. 3uch sewagpe disposal systems shall be installed under the
supervision of the County Health Officer and the Town .ngincer, HNo
septic tank and drain field for same shall be constructed closer
than 100 feet from an existing well used for domestic purposes.

tUnderground Utilities

A1l underground utilities shall be installed complete to the property
line of each lot served.

Survey Monuments

Permanent cased monuments and other markers shall be erscted and
located and each lot shall be staked under the supervision of tlre
Town Engineer, as follows:

(a) The surveyor shall show on the face of the plat a description
of monuments and lot corner markers placed or found by said
surveyor.

(b) Monuments shall be placed on line of sigrt on all plat
boundaries and at corners of plat boundaries,

(c) Yonuments shall be placed on roadway cemterlines, intersections,
point of curve, point of tangency, point of intersection of
curve tangents, centers of cul-de-sacs, and other dimension
points.

Reguirements of the Final Plat

General
The final plat shall be of form and content as specified herein.

The firal subdivision plat shall not deviate {rom the intent of the
proposed subdivision plat upon which tentative approval was granted.

The final subdivision plat shall be prepared on linen cleth, or mylar
plastic, 18 (18) inches by twenty~four (24) inches including borders,
drawn with india ink to a scale of one inch eguals 50 feet, More
tran one sheet may be used as required.

A1l signatures shall be in india ink. Ko interlineations will be
permitted,

w]llw
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8‘2

8‘2;1

8.2.2

8.2.3
802-1‘-

8,2.5

8.3

80301

8.3.2

g.3.3

3.3.4

8¢305

8.3.6

8.3.7

8.3.8
8.3.9

§.3.10

Identification and Description

The following data shell be shown on tte final plat:
Name or subdivision.

location bv Seetion, Townskip ard Range, and the notation
"Town of Gig Harbor, Washington".

The name of the

Scale, date and the direct.on of North referenced to Washington
Lambert Grid, North Zone.

Deseription

The description of the property platted shall be the same as trat
on lLbe title certificate per Section 8.5,

Delineation

The delineation of the map shall be complete with respect to the
following:

Sectlon lines accurately referenced to the lines of the subdivision.

True courses and distances to the nearest sectlion corners which
shall accurately establish the location of the plat,

‘the plat boundary lines with accurate distances and bearings shall
be shown on the map and referenced to the Washington laibert Crid,
Horth Zona.

The name, location, width, bearings and distances of the centerline
and right-of-way of all streets within and adioining the plat.

The locatlion, width, bearings and distances of all easements within
the plat.

Radii, internal or external angles, points of curvature, tangent
bearings and length of all ares.

All lot numbers, and lot perimeter dimensionz and bearings -
including block no's, if more than one block in plat.
The location of all survey monuments, PR )

B
Accurate outlines of anv areas to be didicated or reserved for
publiec use, with the purposes indicated thereon and in the
dedication and of any area to be reserved by deed covenant for
common uses of certain property owners.

Bulld.ng setbacks lines, as specified by zoning ordinances, shall
be gccurately shown with their principal controlling dimensions,

w]lP-
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8-3 'll

8.4

8.5.1

g.4.2

8.4.3

‘—‘ﬂ:"l\... C"‘;"t “7"" /},r'f‘l.il tile, try "" .“.'F:-‘-/I, - . 2 o . N
’ A AR T ey

Th= accuracy recuired fo horizontal control of the plat shall be ~.
of the order of one in 4000, with all dimensions on the face of 777 .,

the plat to close w.thin plus or minus .05 feet, TS

Attendant Iltems

Th= final plat shall include the following forms, properly endorsed:

Certificate by heglstered land “urveyor (to be designated "Surveyor's
Certificate™):

1 hersby certify that this plat of is based upon an
actual survey and subdivision of Zeection 5 Township
fange . that the distanees, eourses and angles are shown
hereon correctly: and that Ehe monuments have been (or will be ) set, and
the lot and block corners have been {or will be) staked e¢orrectly

in the ground thereof, and that I have fully complied with the

provisions of the statutes of tre State of Washington under tle
regulat.ons of ke Town of Gig Harbrr governing platting.

3

{4 two-inch diaueter space shall
be left blank for ﬁngunvtr*s seal}
Sury ¢§ro )

Certificate by County Treasurer (to be designated "Treasurer's Certificate®):

1 hereby certify that all property taxass are paid, thure are ne
delingquent special assessments and all speclal assessments on any
of the property herein contained dedicated as streets, alleys or for
other publie use are pzid in full, this day of 16

v .

——

County Treasurer

Brs:

Deputy County Treasursr
P J

Certificate by Town sngincer (to be designated as “Approval®):

sxamined and anproved ihis 1ay af 19

4 two-inch diameter spsee shall
be left blanK for wagileer's sesal)

ingineer, Town of ig Harbor

-13-
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8.4.4

8.4.6

B.4.7

Certificate by Town Treasurer {to be disignated as "'reasurer's
Certificate®):

L hereby certify that there are no delinquent special assessments
and all special assessments on any of the property herein eontained
as dedicated streets, allers, or for other public use are paid in
full, this day of s 19 .

Treasurer, Town of CLg Harbor

Certificate by Chairman and Secretary of Town Plannin; Commission
(to be designated as "Asproval®):

I hereby certify that this plat of is duly
approved by the Town of Gig Harber Planning Commission this
day of s 19 y by Hesolution No. .

{4 two~inch diameter space shall be
left blanz for Town Jeal)

Slairman

Attest:
Clerk, Town of Cig Harbor ~ecretary

Recording Certif cate:

Filed for record at the reguest of the Town of Gig Harbor this
day of s 19 s at minutes paat
M., and ri.corded in VYolume of Plats, records of
s Sounty, Washington,

County Auditor
Dedication

Know all men by these presents that we the undersigned, owners in fue
simple of the land her.by platted, declare this plat and dedicate to
the use of the public forever, all streets, avenues, amd eascments
shown rsreon and the use : hereof for any and all puklic purposes not
inconsistent with tr.e use thereof for putlie higrway purposes, togetter
with the right to make all necessary slopes for euts of £ills upon

the lots and bloeks shown thereon in the reascnable grading of the
streets or avenues shown hereon.

In witness whereof we have hereunto set our hands and suvals this
day of s 18 .

e V——

2) 4~
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8.4.8
8.4.6.1

8.4.8.2

8.4.9
8.&.9~1

icknowledgment (as applicable):
tndividual

State of Washington) g
Count: of )

This is to certify that on the day of y 19

before me tte undersigned, a Notary Publie, personally appeared

, to me known to be the individuals who
ex:auted the foregoing dedication, and who acknowledged to me that
they signed and sealed the sane as their free and volumtary act and
deed for tho uses and purposes therein mentioned.

Witness my hand and offic&al seal tre day and year [lrst shove
written,

(A two~ineh diameter space shall be
left blank for Ketary Public seal)

Hotary Fublie in and for the State

of washingbon, residing at

Corporate

State of %ashington)

} 358
County of )]
On this day ef s 19 , befare me personally
appeared , t¢ me known to be the

of ths corporation that executed the within and foregoing instrument,
and actnowledged said insztrument to be the free and volumtary act

and deed of said corporation, and for ke uses and purposes Lherein
mentioned, aml on ocath stated thai he was authorized to exegtte

said instrument, and that the seal affixed is the corporate seal of
said coryoration,

Witness my hand and official seal the dar and year [irst above written,

Notary Publie in and for *he State
of Washington, resisting at

~estrictions

Structures except wharves or piers erected upon the land are resiricted,
by ordinances of the Town of Gig larbor, to lie completely within ‘he
area enclosed by the setback lines shown on each lobt of this plat and
such restriction shall be considresd as a restrictive covenant of tris
plat, -

o

~15-
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8.4.9.2

8.5

8.6

8.7

8.8

9.1
9.2

2.3

411 Jots are subject to restrictive covenants as filed with this plat
and recnrded under County Auditor File No.

Certificate of Title

A certificate of title to the Town of Cig larbor from a reputcble
abstractor, showing the ownership and title of all interested parties
in the plat, subdivision or dedication, shall accompany the final plat
The certificate shall be dated not to exceed 30 days prior to the time
of submitting the plat for final approval.

-

Jzed Covenants

A properly endorsed typewritten copy of the protective deed covenants,
if applicable, shall accompany the final plat.

Jewer System Approval

A letter from the sewer utility (if appl .cable), indicating complets
and final approval and acceptance of the sewer installation svshen.

Water Svsten: Approval

4 letter frow the appropriate water utility indicating complete and
final approval and acceptance of the water distribution svstem.

The Partition of land by ketes and Bounds

Full compliance with all requirements of 3ection 4 of this ordinance
may ba waived at the diseretion of the Planning Tommission, when area
or lend is to be divided into four parts, or less, when all of the
following requirements are satisfied:

The resultin: lots meet all the requirements of Jectioa 6.4 herein.

The rescvliing lots are smaller than twice the minimum size specified
in the zoning ordinance, or prohibited from further partition by
dead covenant.

Jack lot shall abutt a public street by a minimm of twenty {20) feet,
or have access to a public street by means of a private lane easement
meeting all the requirements of Sect.on 4.3 herein.

Application for the partition of Land under the provisions of ihis

secticn shall be made to the Planning Cowmission and shall be
accompanied by the following data.

Letter of application.

A drawing to a scale of fifty (50) feet to the inch depleting the area
to be divided, and showing the legal description of “he property.

16~
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Jeb3

Galioh

Fakid5

A letter from the sewer utiliit+ indicating that a sewer connection
is provided for each lot, or eompliance with Section 5.4.2.

A letter from the appropriate water utilii; indicating thst a privats
water connectlon is provided for ezach lot.

When site improvements as required by Section 6 and Section 7 are not
complete, a letter is required from each public utilitr indicating

that their respective services are available and, in addition, *he
applicant shall post a bond, satisfaectory to the Tovm, in which assiurance
is given the Town itat the installation of the minimum improvements
required under 3ection 8 and Section 7 will be made within one vear

from the date of application, and that such improv.oments will he

car-ied out as provided in Section 7.

Procedure and Authority for Cranting
lwodifications and dxceptions

Any subdivider may make application to the Planning Sowmisslon for a
variation or modification of any of the regulations contained herein due to
pre~existing, topographic, or other physiczl conditions of the proposed
plat, subdivision, or dedication. The Planning Coxmirsion shall hold a
publie nearing to consider thz request and shall submit its tentative
decision, together with its findings of fact in each rnase, to *the Council
for its review of the findings of fact and rentative dseision. The
Council, within trirty {30} days after receiving the facts and tentative
decision from the Coumission, shall complete its review, shall conecur,
modify, or reject the tentative decision of the Planning Cownission,

and shall issue an order to the Commission containing hre standards and
reguirements which shall govern tre subdivision a proval,

Violations ang Penaltius

Wrenever any person or persoens, firm or f{irms, or cne or more
corporations, at wvarious and successive times, or at any one time,

shall have attempted Lo plat, subdivide, or “ivide iatp smaller

parts, any parcel of land or preperty into foup or mors such lots, plots,
tracts, or smaller psarts, the area of sach of which iz five (5) acres

or less, for purposes of previdinh building sites, now, or at any

tim# hence, held in one ownership, eitler by contract for sure ase,

by deed or by both, and after th: time of the adoption of 'his ordinance,
and have failad to comply with the provisions of ikis ordinance, such
attempted subdivision shall be null an! void and - he subdivider shall

be subject to a fine in any sum not to exeesed five hundred dnllars
($500.00) for wach of said lots, plots, tracts, or smaller parts,

or imprisonment for a puriod not to exceed thrirty (30) days, or hotr
s.ch fine and imprisonment, in the discretion of the eourt: and

whoever, being the owner or agent of the ownzr, of any land located
within such plat or subdivision containing more than four s.ch lots,
plots, tracts, or smaller par‘s, transfers or salls, or agrees to sell,

-17-
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or option any land, before such plat or subdivision has heen apjproved

by the Town, shall be subject to & fine of not mrre than [ive hundred
dollars {#500,00), The Planuing Commission may initiate an action

to enjoin such transfer, sale, agreement or option by making application for
an injunction in the Superior Court: or the Flanning Conmdssion may

recover said penalty for ths Vown of Cig Harbor by a ¢ivil action in

any court of competent jurisdiction, if, in !'hbe opinion of the Flanning
gommission either of said actions is justifiable.

12.0 saforcing Authority

The Town Planning Commission is designated and assign.d &b
adninistrative and coordinating responsiblities contained herein,
pursuant to the Laws of the state of Wishington, Ch. 186, laws, 1937,
as hereafter amended {Ch, 58,1 RCW) for the approval or disapproval
of plats, subdivislons, or dedications,

13.0 Conflict
The following ordinances are hereby repealed.

Ordinances No:
14.0 Validity
“hould anv sect.on, subsection, paragraph, sentence, clause or
phrase of this ordinance be declared unconstitutional or invalid for

an reason, such deeision shall not affect the validity of the
remaining portions of this ordinance.

15.0 Lffective Date

This ordinance shall be in full force and effect afier its passage,
anproval and publicat.on as provided by law,

L S
Passed by tte Council this Lﬁ' day of LLLk}f-‘w { s 19 fr// .

Approved by the Mayor i:is dax of , 19 .
5 b .
./f‘f/é/j(,ﬁ'f'f? 4
HuAYCR
AT 83T
Town Clerk

I hereby certify that the foregoing is a true and correct copy of

Ordinance HNo. of the Town of Gig Harbor, the title to which
is as set forth above, and trat said ordinance was posied according
to law on .
TOUN CLoBK
-18~
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Athvabnt of Publication

STATE OF WASHINGTON, s
COUNTY OF PIERCE. 5.8.

....... Jorothy.Platt -being first duly sworn,

on oath deposes and says that he is the_.. Fublisher. .. ..

¢ THE PENINSULA GATEWAY, a weekly newspaper. 'That said
newspaper is a legal newspaper and 1t is now and has been for
more than six months prior to the date of the publication hereinafter
referred to, published in the English language continually as a weekly
newspaper in Gig Harbor, Pieree Counly, Washinglon, and 1t is
npw and during all of said time was printed in an -office maintained
ai the aforementioned place of publication of szid newspaper.

That the annexed is a true copy of a

k0¥, 0f Gis Horbor Ordinsnce. .

el [k |
ag it was published in regular issues (and not in supplement form})

of said newspaper once each week for @ Period Of...d
consecutive weeks, commencing on the...l.......day of....S68D0,

18..86., and ending on the....... . TN £ 1Y AU < NS s
both dates inclusive, and that such newspaper was regularly dis.
tributed to its subscribers during all of said period,

That the full amount of the fee charzed for the foragoing publi-

cation in fhe sum of $..134. .4 8. which amount has been paid in
full, at the rate of $2.08 a hundred ‘words for the first insertion and
%150 a bundred words for each subSequent insertion.

[ -

l. -
&M&ﬁ;.x.z:w;..d.ﬁi;u_- .....

Subseribed to and swomn before me this..2 & o= day of

4
Ssphember . 185
gl L.
Notary te In &nd 4

the State of Washington.

Residing at Cds Lia 20Oyt Sh g

umous) uojBUISOM, YSMY

« - = palpog JOUM
(-gy o1 sdi-nd)
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Gig Harbor Municipal Code: 1985 https://mail.aol.com/38771-416/acl-6/en-us/mail/PrintMessage.aspx

From: Shope, Christian <ShopeC@cityofgigharbor.net>
To: ‘'emmalg@aol.com’ <emmaig@aol.com>
Subject: Gig Harbor Municipal Code: 1985
Date: Mon, Sep 29, 2014 10:30 am

| spoke with Paul Rice to gain a background on the situation and have a better understanding now.

The information you need is available online. This link is for all Gig Harbor ordinances:
hitps://gigharbor.imagenetllc.net/Administration/Ordinances/

For a little guidance: Ord 701 updated the subdivision code in 1996 which had previously been adopted and
unchanged since 1966(ord 91))

The code is an ever changing document, and ordinances record each change. You can use the find feature of
your web browser to quickly find any ordinances referring to GHMC 16.06, 16.07, or 16.08 or whichever cade
you need. '

-Christian

Christian Shope
City of Gig Harbor
Assistant Planner

shopec@cityofaigharbor.net
253.851.6135

Poll 9/26/14 4:27 PM
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in Eitutiqna or leﬁders financing and/or title insuring the purchase -
om—the Developer.

~ ARTICLE 16 )
EASEMENTS
16.1 Assati unctions: There is hereby reserved to Developer and the

. Aasociation,\g;/fh-'r d thorized agents and representatives, such easements
as are necessar b the duties and obligations of the Association as are
-set forth in 2tion, or in the bylaws, and rules and regulations

adopted by the ASsg 0
-
O 16.2 Utiliey qé;;;gzézz
—juembers thereof, shakiifiz u

(Dments, licenses and permils,
ents the Board determines

Ih¢ Board, on behalf of the Association and all
ﬂéjity to grant utility, road and similar ease-
2r, through or over the Common Aresa, which ease~

sonably necegsary to the ongoing development

.%% 16.3 Access to Publi Lreets sch Owner and his guests and invitees
(pshall have a perpetual, nonrexclus easement acrods the Common Areas and
oacross all roadways constructed in the . project, thereby providing access

. throughout the Property and to (ub ic stree
BN 16.4 Encroachments: Each Lot apd” all¥tomdon Areas are hereby declared to
—have an easement over all ad joining L Jommon Areas for the purpose of
Qaccommodating any encroachment due\to\epginegring errors, errors in original
construction, reconstruction, repair,\settlpnp or shifting or movement of any
E;bortion of the building, or any other g cause, ‘and any encroachment due to
—tbuilding overhang or projection, and any Anofoakhment for a deck, patio and/or
—tparking area or driveway constructed (atd ‘as€igded for the use of a Lot) by
;Developer. There shall be valid easements “for e marqtenance of sgid encroach-
Liments so long as they shall exist, and the :
Qghall not be altered in any way by said encroa hofent {\s&ttling or shifting; pro-
; for encroachment be

occurred due to the
prs., In the event g

willful act or acts with full knowiedge of said Owfe
Lot or Common Areas are partially or totally des then repaired or
rebuilt, the Owners agree that wminor encroachments efe Qining Lots and
Common Areas shall be permitted, and that there shall“fe G egsements for the
maintenance of said encroachments so long as they sha

encroachments shall not be construed ta be encumbrances (4Fffact ng}Jthe marketa~
bility of title to any Lot. '

ARTICLE 17

CONDEMNATION OF COMMON AREAS

17,41 . Consequences of Condemnation:

1f at any time or timé
- continuance of the development,

061686
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o ler

Please’printdegiiffy or type Jnformation.

o : <
Document Fifle(s <>
é&gmmmna AnD 1995111‘&13 Decq pariompp 2o VEXANMES,

Grantor(s) G i TiaTion 3 § RESGRMNAS LPeles @uu]y} &9
SPiosa ke 1Bq C@muﬂ;ryﬂssacm ri0ns

__ Additional Names Pagﬂ;'g‘
S
Grantee(s) N/A

Additional Names on Ragh> _ of Dotimsht

Legal Description (Abbrevintez'\j«e,’,/ s bloek & subdivision name or number OR
section/township/rangeand qarter/quarter-section) .
; 7o WE DEccArAriow THEMES, Recoipsd

-59:0»5 Kew. Rrb &, deco 7y
UADER ,esc.oa.bgwé nar.n’gz.a 8oy 7o\ R&cokbs M—'/’emc’ou.q}, I
[4

Complete Legal Description on Page { Dogdime;

Auditor's Reference Number(s) v
7
Assessor's Property Tax Parcel/Account Number(@
7

The Auditor/Recorder will rely on the information provided on thi
Staff will not read the document to verify the accuracy or completéness
provided herein.

of Document

S|Bs-al 10J jou ‘Ajuo aouaiajal Jod

heet. The
he'ipdexing information

RCW 36.18.010. I understand that the recording processing requirements ms
otherwise obscure some part of the text of the original document,

Signature of Requesting Party (Required for non-standard recordings only) q{)

Gpceovst.doc rev 4/02
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4.2. Plat Map: Except as otherwise provided herein, the Plat Map may be amended by a
8€d version or revised portions thereof referred to and described as to affect in an amendment to
tion adopted as provided for herein. Copies of any such proposed amendment to the Plat

made available for the examination of every Owner. Such amendment to the Plat Map
so be eflective, once properly adopted, upon recordation in the appropriate county office in
fonwith the Declaration amendment,

ARTICLE 15
EASEMENTS

15.1: Association Funcfionk: is hereby reserved to the Association or its duly authorized
agents and representativesy-such ’nﬁéas are necessary to perform the duties and obligations of
the Association as are s i eclaration, or in the bylaws and rules and regulations adopted
by the Association.

half of the Association and all members thereof,
ar easements, licenses and permits, under, through
tie Board determines are reasonably necessary to the

shall have authority to grant utik
or over the Common Areas, which ¢a
community and operation of the Propefi

15.3: Access to Public Streets: Each Owpe guests and invitees shall have a perpetual,
48 acrgss all roadways constructed within the

te purpose of accommodating any
construction, reconstruction, repair,
settlement or shifting or movement of any portion of the-bu any other similar cause, and any
encroachment due to building overhang or projection, and afiy rierdachment for a-deck, patio and/or
parking area or driveway. There shall be valid easements for fhe mSigtEnance of said encroachments
so long as they shall exist, and the rights and obligations of Gwners shatl nopbe altered-in any way by
said encroachment, settling or shifting; provided, however, that In 10 eye 2

encroachment be created in favor of an Owner or Owners if said en€road
willful act or acts with full knowledge of said Owner or Owners.

ARTICLE 16
CONDEMNATION OF COMMON AREAS

16.1: Consequences of Condemnation: If all or any part of the Comimon Areas<
17
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Wash. Rev. Code 64.04.010 Conveyances and encumbrances to be by deed. (Revised Code of Washington (2015
Edition))

64.04.010 Conveyances and encumbrances to be by deed.
RCW 64.04.010

Conveyances and encumbrances to be by deed.

Every conveyance of real estate, or any interest therein, and every contract creating or
evidencing any encumbrance upon real estate, shall be by deed: PROVIDED, That when real
estate, or any interest therein, is held in trust, the terms and conditions of which trust are of
record, and the instrument creating such trust authorizes the issuance of certificates or
written evidence of any interest in said real estate under said trust, and authorizes the
transfer of such certificates or evidence of interest by assignment by the holder thereof by a
simple writing or by endorsement on the back of such certificate or evidence of interest or
delivery thereof to the vendee, such transfer shall be valid, and all such assignments or
transfers hereby authorized and heretofore made in accordance with the provisions of this
section are hereby declared to be legal and valid.

[1929 ¢ 33 § 1; RRS § 10550. Prior: 1888 p 50 § 1; 1886 p 177 § 1; Code 1881 § 2311; 1877 p
312§ 1; 1873 p 465§ 1; 1863 p 430 § 1; 1860 p 299 § 1; 1854 p 402 § 1.]
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Wash. Rev. Code 4.24.630 Liability for damage to land and property -- Damages - Costs -- Attorneys’ fees --
Exceptions. (Revised Code of Washington (2015 Edition)}

4.24.630 Liability for damage to land and property -- Damages -- Costs -- Attorneys' fees --
Exceptions. :

RCW 4.24.630

Liability for damage to land and property — Damages — Costs — Attorneys' fees
— Exceptions.

(1) Every person who goes onto the land of another and who removes timber, crops,
minerals, or other similar valuable property from the land, or wrongfully causes waste or
injury to the land, or wrongfully injures personal property or improvements to real estate on
the land, is liable to the injured party for treble the amount of the damages caused by the
removal, waste, or injury. For purposes of this section, a person acts "wrongfully" if the
person intentionally and unreasonably commits the act or acts while knowing, or having
reason to know, that he or she lacks authorization to so act. Damages recoverable under this
section include, but are not limited to, damages for the market value of the property removed
or injured, and for injury to the land, including the costs of restoration. In addition, the
person is liable for reimbursing the injured party for the party's reasonable costs, including
but not limited to investigative costs and reasonable attorneys' fees and other litigation-
related costs.

(2) This section does not apply in any case where liability for damages is provided under
RCW 64.12.030, #79.01.756,79.01.760 , 79.40.070, or where there is immunity from liability
under RCW 64.12.035.

[1999 c 248 § 2; 1994 ¢ 280 § 1.]

Notes:

*Reviser's note: RCW 79.01.756, 79.01.760, and 79.40.070 were recodified as RCW
79.02.320, 79.02.300, and 79.02.340, respectively, pursuant to 2003 ¢ 334 § 554. RCW
79.02.340 was subsequently repealed by 2009 ¢ 349 § 5.

Severability -- 1999 ¢ 248: See note following RCW 64.12.035.
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Wash. Rev. Code 4.84.185 Prevailing party to receive expenses for opposing frivolous action or defense. (Revised
Code of Washington (2015 Edition}}

4.84.185 Prevailing party to receive expenses for opposing frivolous action or defense.
RCW 4.84.185

Prevailing party to receive expenses for opposing frivolous action or defense.

In any civil action, the court having jurisdiction may, upon written findings by the judge that
the action, counterclaim, cross-claim, third party claim, or defense was frivolous and
advanced without reasonable cause, require the nonprevailing party to pay the prevailing
party the reasonable expenses, including fees of attorneys, incurred in opposing such action,
counterclaim, cross-claim, third party claim, or defense. This determination shall be made
upon motion by the prevailing party after a voluntary or involuntary order of dismissal, order
on summary judgment, final judgment after trial, or other final order terminating the action
as to the prevailing party. The judge shall consider all evidence presented at the time of the
motion to determine whether the position of the nonprevailing party was frivolous and
advanced without reasonable cause. In no event may such motion be filed more than thirty
days after entry of the : order.

The provisions of this section apply unless otherwise specifically provided by statute.
[1991¢70 8§ 1; 1987 ¢ 212 § 201; 1983 c127 § 1.]
Notes:

Administrative law, frivolous petitions for judicial review: RCW 34.05.598.




